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PREFACE 


The subject * Hindu Law of Evidence’ has not till 
now been systematically treated by any scholar of repute. 
Julius Jolly has thrown some light on the subject by 
his valuable notes on many passages of Visnu, Narada 
and Brhaspati but has not said anything about it in his 
great work * Outlines of an History of the Hindu Law’ (Tagore 
Law Lectures, 1883). Dr. Priyanath Sen's contribution on 
the subject consists of two chapters (Chs. IV and XIII) in his 
* Hindu Jurisprudence' (Tagore Law Lectures, 1909) and conse- 
quently laeks necessary details. Mr. K. P. Jayaswal whose 
reputation as a writer on ancient Indian topics is well establish- 
ed has not given any serious attention to this subject, though 
there are some articles from him which are extremely useful to 
all students desiring to make a critical study of the Hindu Law 
in any of its branches. Dr. P. N. Banerjea in his * Public 
Administration of India,' has merely touched on the subject. 
The treatment of the topic by B. Guru Raja Rao in his small 
book * Ancient Hindu Judicature ' is almost in outlines and not 
at all elaborate. Mr. P. V. Kane in his famous edition of the 
Vyavabāramayūkha has introduced some learned discussions 
regarding many points of the Law of evidence as prevailed in 
ancient India but they are in the shape of notes only and as 
such fragmentary. | Mahāmahopādhyāya Dr. Ganganath Jha 
has some valuable observations on the subject embodied in his 
pamphlets 'Studies in Hindu Law' but he has not yet given 
any systematic treatment to it. I have got to walk therefore 
over a track which though not devoid of light is mostly un- 
trodden. I have derived, however, immense help from the works 
of the scholars named above as well as from the notes and 
translations of other writers. 
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The instruments of evidence for ascertaining truth, accord- 
ing to our books, are mainly three—witnesses, documents and 
possession. Another process recognised for this purpose is 
ordeal and it is to be resorted to in the absence of all these 
three. I wrote a short thesis mainly on ‘ witnesses,’ the first of 
these instruments, in 1920. It was entitled * An Enquiry about 
the Hindu Law of Evidence’ and was submitted and approved for 
the Griffith Memorial Prize of 1921.' I have since then been 
carrying on my investigations in the subject and the present 
thesis is an outcome of it. There have been many changes and 
much revision in the first part of this thesis also, which was 
written about 1920, in the light of the further materials that I 
have been able to collect during the last five or six years. 

The sources of my information have been principally the 
smrtis as well as various commentaries and digests. The 
smrtis pronounce the law and the commentaries and digests 
work it out in detail by their interpretations and attempts 
at reconcilement of apparent conflicts. Thus the importance 
of the commentaries and digests cannot be minimised. The 
method followed by me is briefly this:—I have first of all 
quoted or referred to original texts to illustrate a point of law 
and then noticed the different views of commentators and digest- 
writers regarding them. Where possible I have tried to arrive 
at definite conclusions and compare them with the practices of 
different systems of jurisprudence, ancient and modern. 

I have consulted also the works on Artha and Niti. The 
Arthašāstra of Kautilya and the Sukranītisāra have been ex- 
tensively used by me. It is rightly believed that Kautilya was a 
practical man and knew administration. The importance of his 
work, therefore, is immense. I have tried to present the views 
embodied in the works used by me with an eye to chronology. 
I have accepted the views of recognised scholars like Bühler, 


* Published in the Journal of the Department of Letters (Calcutta 
University), Vol. XI. 
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Jolly, Jayaswal and Kane regarding dates. It deserves to be 
noted here that there is a difference of opinion regarding the 
date of Kautilya’s Arthašāstra among scholars. Jolly places it 
in the 3rd century A.D. while Indian scholars like Jayaswal, 
Aiyanger, N. C. Banerji and others consider it to be the work 
of an author who flourished some centuries before Christ. 
There are arguments on both sides. The arguments in favour 
of the earlier date seem to be stronger. 

A very powerful writer on law about whom very little has 
been said is Viávarüpa. He is the reputed author of the Bāla- 
krīdā, a commentary on the Yájfiavalkyasmrti which has recently 
been published. Vijūāne$vara holds him in great respect and 
refers to him by the term ācārya.' He also acknowledges his 
indebtedness to him in the introductory verse of the Mitāksarā. 
T. Ganapati Sāstrī identifies him with Sureávarácürya and places 
him in the 8th century A.D.” He is largely quoted by nearly 
all later digest-writers.  Jīmūtavāhana sometimes criticises 
though very often defends him. A very important point to be 
noted in this connection is that the views embodied in the Bāla- 
kridà on many topics do not coincide with those expressed on 
the very same topics and said to be Viávarüpa's in the digests. 
This may give rise to a surmise that the author of the Bālakrīdā 
and the Visvaripa referred to in the digests were different 
persons. One Visvarūpa is mentioned by Asahāya, the earliest 
of the commentators. But the manner in which he is men- 
tioned (he is mentioned along with Manu and Nārada)* indicates 
that Asahāya refers to the  text-writer Visnu by this 
name, 

After the establishment of the British rule in India the old 
national system of law regarding evidence has not been retained. 
Consequently the decisions of modern courts have wrought no 


~ Mit. II. 80, 
* Introduction to the Bālakrīdā (Trivandrum). 
* up amarra Ashiya on Nar, I, 15. 





vili HINDU LAW OF EVIDENCE 


changes or modifications in the old laws of our country particu- 
larly relating to evidence and so the discussions contained in 
these decisions do not enter into the scope of my study. My 
essay is intended to help the understanding of the spirit of the 
law of evidence as it was in force down toa very recent age 
throughout India as a whole and not in a particular locality or 
at a particular period. 

lshould take here the opportunity of expressing my best 
thanks to the gentlemen through whose kind help I could get 
free access to several libraries for using published works and 
specially the manuscripts lying therein. I should particularly 
mention the name of Mr. Gopinath Kaviraj, M.A., Principal 
of the Oriental Department of the Queen's College, Benares, who 
practically placed the vast collection of manuscripts of his 
College at my disposal for some time. Next occurs to me the 
name of Pandit Saradacharan Smrtitirtha, Sabhāpaņdit of the 
Maharaja of Cossimbazar who very kindly lent me a manus- 
cript of the Vyavahāramātrkā of Jīmūtavāhana. The extant 
published text is so full of misprints and misreadings that 
without the help of this manuscript it would not have been 
possible for me to understand the views of Jīmūtavābana at all. 
I am also not less indebted to Pandit Dwarikanath Nyayasastri, 
Sabhāpandit of the late Raja Vinay Krishna Deb, Bahadur of 
Sobhabazar, Calcutta, aud Pandit Janakinath Sāhityašāstrī, 
Librarian of the Sanskrit Sahitya Parisad, for lending me the 
manuscripts of several published and unpublished Sanskrit 
treatises. 

I shall be failing in my duty if I do not acknowledge my 
debt of gratitude to Mr. A. C. Ghatak, M.A., Superintendent 
of the Calcutta University Press, and his staff for their uniform 
courtesy and sympathetic co-operation in speeding the work 
through. I must also thank my pupil Mr. Kunjagovinda 
Goswami, M.A., Research Fellow, Calcutta. University, for pre- 


ing the Index. 
pneu AMARESWAR THAKUR 
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HINDU LAW OF EVIDENCE 
INTRODUCTORY 


The instances of application of the laws of evidence cannot 
be definitely traced in the ancient Vedic literature. [t is true 
that the term jūātr interpreted by Zimmer as ‘witness’ occurs in 
two passages of the Atharvaveda and one of the Samkhaya M 
Aranyaka. There is a clear reference to exculpatory oath in the 
Ķgveda and it has been suggested that the practice of ordeal, th j 
divine mode of proof, is also referred to there in the story of ` 
Dirghatamas (I. 158. 4) and in another passage (VII. 53. 922). 
But this suggestion according to some scholars seems to be 
inadmissible. The reference to fire ordeal seen by some scholars 
in a hymn of the Atharvaveda (II. 12) has been disapproved by 
others. It is not till we come to the Brāhmaņa literature that 
clear references to oath and ordeal are met with. The 
Paficavimsa Brāhmaņa of the Sāmaveda relates the story of 
Vatsa who being accused by his step-brother of being the son of 
a Sidra woman established the purity of his origin by walking 
through the fire unharmed. According to Weber the balance 
ordeal is referred to in the Satapatha Brāhmaņa. The ordeals, 
references to which we thus get and some of which cannot be 
doubted, seem to have been after all extra-judicial and voluntary. 
It is in the Chàndogya Upanisad (VI. 16. 1) that we find 
mention of a judicial ordeal. The ordeal referred to here is one 
with glowing axe for deciding a case of theft. So far as the 
Dharmasütras are concerned, the earliest of them, it appears, 
did not much think of the system. Gautama is silent about 
















2 HINDU LAW OF EVIDENCE 

ordeal though he mentions oath and Apastamba speaks of it in 
a cursory manner, It is only in the later juristic literature that 
we find the subject fully developed.' 

As to witnesses and trials by depositions we get clear 
references to them even in the earliest of the Sütras. In 
Gautama's manual which is regarded, not without reason, as 
the oldest of the Dharmasütras now extant, we have one whole 
chapter (Chap. XIII) devoted to the procedure relating to the 
calling in and examination of witnesses, exculpatory oaths, 
punishment of perjured witnesses and sanction of conditional 
perjurr. We translate below the whole chapter to enable the 
reader to form his own judgment about it which is of great 
historical importance as we find that similar procedure is 
adhered to in later codes such as the Manusambité, treatises of 
Visnu, Vasistha, Nārada and Brhaspati : 

'" In disputes truth is to be ascertained from witnesses. 
Witnesses should be many, above reproach so far as their own 
actions are concerned and such whom the king may trust. 
They are to be free from partiality to and malice against either 
of the parties. Stdras even endowed with such qualifications 
may act as witnesses. A Brāhmaņa not formally adduced to 
give evidence should not be accepted as a witness by the king 
through the request of a non-Bráhmana. Witnesses shall not 
speak without being assembled and without being asked.) If 
they fail to speak (the trutb) or do not answer the questions 
put to them, they are guilty of a crime. Truth-speaking leads 
to heaven and the contrary to hell. Even non-appointed 
witnesses may speak (where ends of justice cannot be met 
otherwise). There is no hard and fast rule in cases of violence 


| See the references collected in the Vedic Index and in the Encyclo- 
pedia of Religion and Ethics, Vol. IX. | 

2 According to Maskari this sūtra (XIII. 6) means—witnessea 
though assembled in court should not say anything until they are 
questioned by the king. 
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and regarding what has been said inadvertently." In the event 
of moral laws or rules relating to worldly matters being violated 
demerit is acquired equally by the witnesses, the members of the 
tribunal, the king and the doer of the mischief. When qualified 
witnesses are wanting, truth is to be ascertained by š$apatha or 
oath. This sapatha in the case of a non-Brihmana shall take 
place before an imaged deity or in the assembly of the king 
and the Brālmaņas. A witness who gives false evidence 
in regard to a small animal kills ten (of that kind regarding 
which he has lied). The consequence of telling a lie in respect 
of a cow, horse, man or piece of land is ten times more in each 
successive case. Or, by giving false testimony regarding land 
a witness kills all human beings (i.e., commits the same sin 
as is committed by killing all men). Seizing or forcibly taking 
possession of a piece of land leads to hellish abode. False 
testimony in respect of waters and adultery produces the same 
consequence. Falsehood spoken (in the course of a trial) in 
regard to honey or clarified butter gives rise to the same sin 
as that for small animals. By giving false evidence for a piece 
of cloth, gold, paddy and the Vedas* one incurs the same sin 
as for a cow. False evidence for a conveyance is as sinful as 
that for a horse. When it is found that a witness has given 
false evidence, he should be censured and punished by the king. 
But whenever the life of a man would be lost by true 
evidence, a witness is free from blame if he gives false evidence. 
Such a lie, however, should not be told for the sake of saving 
the life of a wicked man. The king himself or a learned 
Brāhmaņa should act as the judge.” The complainant should 
approach the judge seated on an elevated seat.' When the 


* The meaning of this sūtra (XIII. 11) is not clear. 

* Tf one attributes non-learning of the Vedas to one who has learned 
tbem.—Maskari, 

* This is in accordance with Haradatta. 

* "The real import of this sūtra (XIII. 27) is that tbe judye should 
not take the initiative in beginning a law-suit. 


-b 
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defendant keeps himself absent or the witnesses of the com- 
plainant do not make their appearance the judge should wait 
for a year." But heis not to do so (lit. he is to commence 
the trial very soon) in disputes concerning a cow, bull, women 
or marriage. He should decide at once those cases also which 
are very urgent. Speaking the truth before the judge consti- 
tutes the highest virtue.'' 

It is an accepted principle of Hindu Law that the main 
duty of the king is to uphold the rule of right against the rule of 
might by an impartial administration of justice and protection 
of the rights and interests of the people. ‘The evil effects of 
indiscriminate judgment of cases are stated in a passage of the 
Brhadāraņyaka Upanisad ?* and narrated more popularly by Manu 
and Nārada thus * :—*'* If the king did not, without tiring, inflict 
punishment on those worthy to be punished, the stronger would 
roast the weaker, like fish on a spit ; the crow would eat the 
sacrificial cake and the dog would lick the sacrificial viands and 
ownership would not remain with any one, the lower ones would 
usurp the place of the higher ones."  *''An honest person 
becomes a thief and a thief becomes an honest person ; 
Mandavya though not a thief was proved to be one through 
bad trial." The Indian law-givers of the past thus fully 
recognised that the primary care of the Law is the protection of 
innocence and punishment of guilt. It was further recognised 
by them that a person might be doing wrong either by omission 
or by commission.  Kātyāyana distinctly says that a charge 
may take either of the two forms: (1) 'he is unwilling to do 
justice’ and (2) ‘he does an act of injustice.'* The Mitāksarā 


| ie., the trial is to go on after one year. 
2 i. e., matters a delayed adjudication of which may result in loss or 


damage. 
Joe OY IG. 
* Manu, VII. 20 and 21, Nār., I. 42. 
* pow peg ahead = wülfe a; | 
— Mit. on Yaj., II. 5, 
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illustrates the point very clearly. Thus when a man comes to 
the court and says, "Šo and so has taken such and such things 
from me and will not restore them,’ then the person against 
whom the charge is brought may be said to have done a wrong 
by omission. But when the complainant says, ‘So and so has 
forcibly taken possession of my land,' then the person charged 
may be regarded to have done a wrong by commission. Now 
if the paramount duty of the king is to give relief to the really 
wronged, then truth must first of all be ascertained. Evidence 
being the determining factor of truth in all matters that come 
up for decision before a court, it becomes the most essential 
thing for the tribunal to see that the instruments through which 
such evidence comes are most reliable, for otherwise impar- 
tiality and accuracy of decision cannot be secured. "l'hus we 
can understand what led the ancient law-makers of India to 
make great efforts by devising various plans to ensure the 
veracity of witnesses and the completeness of the proofs of 
documents and possession. They insist first of all that the 
examination of witnesses should be on oath to be administered 
in a form which may well be caleulated to bind their conscience. 
They recognise also the utility of the principle that such an 
examination should be viva-roce and in open court. They 
declare only those people who have the guarantees of truth 
in them—such as those who are householders, have sons and 
wives, and are truthful by nature or from moral considerations or 
on account of religious fervour which acts as a check on falsehood 
—as competent to act as witnesses. They adopt the principle 
of exclusion—a principle which though not sound from the 
practical point of view, is enunciated with the best of purpose. 
It is intended to render disqualified all those whose testimony 
has any chance of proving untrustworthy from personal interest 
in the matter in dispute or in the result of the suit or from any 
other visible cause such as intellectual weakness, unsoundness 


! Mit. on Yaj., II. 5. 
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of mind, fickleness of nature, deficiency or want of religion 
and character, moral turpitude and the like. "They want to 
check falsehood in a witness by prescribing severe punishments 
for perjury. Another plan resorted to by them for preventing 
misdecisions consists in exacting a plurality of witnesses. They 
hold that ordinarily the evidence of one or two witnesses cannot 
be admitted to prove or disprove a fact. 

The Hindu Law of Evidence has other noteworthy features 
also. It knows how to enforce the attendance of witnesses and 
compel them to give evidence before a court of justice. It 
excludes derivative or second-hand evidence as far as possible 
and insists on having the best or direct evidence. It has 
important rules as to ‘burden of proof.’ It is recognised that 
both the parties cannot simultaneously adduce evidence. The 
party who asserts an affirmative is to be put on proof and the 
party who denies an allegation has not to prove anything 
because a negative is incapable of proof. It is further recognised 
that evidence should correspond with allegations and must be 
confined to the points in issue. "There are rules also for the 
weighing of conflicting evidence. The credit due to the testi- 
mony of a witness is to be determined mainly from his manner 
and deportment in delivering it. The capacity of a witness 
to narrate facts faithfully depends, according to our law-givers, 
on mature intellect, sober-mindedness and good memory. The 
modes of impeacbing his credit are mainly three: (1) by dis- 
proving his testimony, (2) by proof of the inconsistent state- 
ments made by him, and (3) by evidence of bad reputation as 
to his character. Not only oral evidence but circumstantial 
evidence also is to be regarded as a basis of decision. Our 
jurists, we shall see, feel the necessity of great caution being 
taken in dealing with such evidence. 

Coming to written proofs we see tbat their superiority in 
permanence and trustworthiness to verbal proofs is admitted 


by some of our text-writers in all cases where evidence can be 


 pre-appointed. There are precise rules for writing a document 





INTRODUCTORY 7 


and the non-observance of them is held to vitiate it. A docu- 
ment is evidence by itself and no extraneous evidence is 
necessary for the proof of its contents. When the authenticity 
of a document is doubted it can be established by the evidence 
of the subscribing witnesses and of the persons who were 
present at the time of its execution, by circumstantial evidence 
or by a comparison of the writing of the document with the 
handwriting of the supposed writer. When a document is lost 
or destroyed, its copy may be admitted in evidence. This shows 
the recognition of the principle by our law-givers that the 
secondary evidence of a document is admissible in the absence 
of primary evidence, t.e., the document itself. It is further 
enjoined that a document in order to be admissible in evidence 
should be produced from proper custody. An extraordinary 
amount of confidence is placed in the public documents—šāsana, 
jayapatra, etc., evidently on account of their coming from the 
highest authority in the land. It is held that the presence of 
the royal seal in them is a sufficient proof of their authenticity. 
A word about the proof of possession. "The importance of 
this kind of proof is recognised to be very great in disputes 
regarding the ownership of properties— movable and immovable. 
The title of a man to a property is not put on a safe footing till 
he gets possession of the same. If a man remains without 
possession of his property for a long time, it may give rise to 
the presumption of subsequent transfer. Šo one who has 
acquired title toa property should insist on having its possession, 
Possession in order to be proof of right must be uncontradicted 
and uninterrupted. It should also be based on legitimate title, 
The Hindu law-givers are very emphatic on the point that when 
title is positively known to be absent, possession for a long 
period even will not serve as a proof of ownership. This 
enquiry into title is superseded, however, by possession which 


is held through three successive generations, i. e., from time 
immemorial. Here the existence of title will be presumed 
from long enjoyment. It should be noted that possession and 


. 
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acts of ownership are not regarded in the Hindu law as an 
equivalent of title but only as presumptive evidence thereof. 

These are some of the broad principles of the Hindu Law 
of Evidence. We shall see that our law-givers advocate inves- 
tigating and determining facts coming in question in courts of 
Justice just in the same way as doubtful matters are investigated 
and determined by the general bulk of the people in their daily 
business.  'They have introduced certain artificial principles 
from motives of policy and expediency only. From what we 
shall see in the next few chapters it will be further clear that 
though some of the intricacies of the modern age were not 
known to our text-writers and commentators, the law which 
they evolved without any outside influence was quite of a 
practical character and as much developed in many directions 
as the similar law of any other country. 


—— 








CHAPTER I 
ORAL AND CIRCUMSTANTIAL EVIDENCE 
Modes of Proof. 


Gautama mentions only witnesses by means of which 
truth is to be ascertained in disputed cases.” According to 
Ápastamba modes of proof are mainly two—litga (inference) 
and daiva (ordeals).* Zitga has been taken to mean anumāna 
by Haradatta. It is particularly in the older portions of the 
legal manual of Visnu that we find that truth respecting a 
question of fact is to be ascertained in matters of litigation by 
three means, viz, documents, witnesses and ordeals,' Yājūa- 
valkya has in addition another mode of proof, viz., bhukti or 
ascertainment of actual possession." Vašistha does not mention 
ordeal and recognises only three kinds of proof." Nirada and 
Brhaspati declare "proof" primarily to be two-fold: human and 
divine. By divine proof is meant the ordeal by balance and 
the other modes of divine test, and human proof consists of 
witnesses, documents and anumāna according to Brhaspati and 
of witnesses and documents according to Narada.’ Narada in 
a later verse recognises, however, the proof of possession (bhukti) 
and its importance." Brhaspati's anumāna is implied in the 
bhukti of Yājiavalkya as interpreted by Aparürka." This view 
is accepted by Parāšara Dharmasaīmhitā as well as by Raghu- 
nandana." But the accuracy of this seems doubtful from 
two other verses of Brhaspati. In one of them he takes 


* Gau, XIII. 1. * Vas. XVI. 
* II. 11. 29. 0. " Nar, IL. 28; Viram., p. 110. 
* fewer | * Nār. IV, 69, 
* VI38. " Apar., p. 628. 
> Yaj. IT. 22, to Pds., p. 88, Vt., p. 26, 
2 * 
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anumüna as an equivalent of hetu or tarka,' i.e., reasoning, 
and in the other clearly sets forth ithe relative importance of 
anumüna, bhukti, witnesses and documents as means of proof? 
It is stated in this latter verse that oral evidence of witnesses 
is of superior cogency than «nwmāna ; a written document is 
to be considered a better means of ascertaining the truth than 
oral evidence of witnesses, and undisturbed possession for three 
successive generations is of greater legal force than anumāna and 
the evidences furnished by both documents and witnesses. Some 
light, however, can be had from some smrti texts as regards the 
correct meaning of the term anumana. Narada and Kātyāyana 
while saying that the modes of proof are principally three, viz., 
witness, document and possession, incidentally mention yukti 
along with them? which implies an enumeration, specification ' 
or rather consideration of the several aspects of a question 
such as the circumstances created by time, place, etc., and is 
to be employed specially when a debtor does not pay his debt 
even when he is repeatedly urged by the creditor to do so.* 
According to Vācaspati anwmāna is only another name for 
yukti of this description. Devanabhatta in his Smrticandrika 
seems not to take anumāna as a synonymous term for yukti 
but as implying *'an inference drawn from the circumstances of 
a case, these circumstances, such as carrying a fire-brand, etc., 
being the indications of an act done.” Thus according to him 
anumana is a later stage than, or rather the result of, yukti 
in the process of reasoning. Anumāna may or may not signify 
exactly the same thing as yukti does but that it is not included 


^ gari faz qua fer miifa: i—Sc., p. 119. 

s Vt., p. 49. 

+ ten fia gfeēmeēu w (Nür)—Vy. ch. (in manuscript), For 
Kat.'s text, see Pds., p. 91. 

+ stem wfawra a gad ana nania afinn: g Pda., 
p.91; Stem ufraieaga $8 wà Afa wear (Vy. ch.) Sc., p. 118, 
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in bhukti becomes certain. The views noted above regarding 
anumāna and yukti show on the other hand the recognition by 
our law of the principle that *if the circumstances are such as to 
generate strong persuasion of certain facts existing or having 
occurred, a case may be decided solely on the evidences fürnished 
by those circumstances,' or, to put it tersely, that a fact can be 
established by direct and positive evidence as well as by ‘cogent 
and irresistible grounds of presumption.' "Thus we see that 
Narada mentions six different kinds of proceedings in which 
witnesses may be dispensed with and mere inference from the 
circumstances is sufficient to prove the guilt of the persons 
accused. He says, ''It should be known that one carrying a 
fire-brand in his hand is an incendiary ; that one taken with 
a weapon in his hand is a murderer ; and that where a man 
and the wife of another man seize each by the hair, the 
man must be an adulterer. One who goes about with a hatchet 
in bis hand and makes his approach may be recognised as a 
destroyer of bridges ; one carrying an axe is declared a destroyer 
of trees and one whose looks are suspicious is likely to have 
committed an assault.''' 


Relative Importance of the Human Modes of Proof. 


It has been seen above that according to  Brhaspati 
anumdna is the worst kind of proof, and as between witness, 
document and possession, document prevails over witness, 
and possession prevails over both witness and document. 
In another place he says, ‘A document is never to be 
overruled by witnesses or by an oath.'?^ A verse of Kātyāyana 
and a sūtra of the Nītivākyāmrta also express exactly the same 
idea. The statement regarding the superior worth of 


* Nār., IV. 172-74. 
* «mm Baa Aol afafa; waaa 1 | —8c., p. 151. 
^w fear: mferta Vrat feftad fem i—Sc., p. 151 (Kat.). 


4 Sram ww? wares | " (Vyavahüra Samuddesa of Nītivākyāmrta, 
Sutra 60.) 
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documentary evidence must be understood to relate, Brhaspati 
makes it clear, to cases of pledge, sale and gift where evidences 
can be pre-constituted by the appointment of witnesses as well 
as by writing. Narada shows the relative value of the three 
human kinds of proof in two verses which are rendered as 
follows :— 


"TA document has many blemishes, witnesses are free 
neither from old age nor from death. Uninterrupted possession 
is the surest mode of proof inasmuch as it is not connected with 
any material object (i.c., decay).'' ? 

"A document is valid at all times. Witnesses can give 
valid evidence as long as they live. Possession becomes valid 
through the lapse of time. This is the injunction of the 
Sastras.'' ? 

The commentator Asahāya has the following gloss upon 
these verses :—'*A document carefully preserved can furnish 
valid evidence even after the creditor, the debtor and the 
witnesses have died. Thus it can substantiate a claim raised 
by the son, grandson or more remote descendant of the original 
owner. Witnesses can testify to a fact only in their life-time. 
Even while they live, a document is a better kind of proof than 
they themselves are. On the other hand a creditor may recover 
his loan even after four or five generations have passed away, 
iĉ., even after the lapse of an immeasurable period on the 
strength of uninterrupted possession.' * In the opinion of 
Katyayana the efficacy of these three kinds of proof differs 
according to the subjects of litigation. Thus writing (i.e., docu- 
mentary evidence) and neither oath nor witness is the only 
proof in regard to the time-honoured institutions of guild, 
corporation and company; oral evidence of witnesses, and 


"rura famu zr wed g wears |—Vi, tan. 
IV. 78. * IV, 75. 
* Asabüya on Nar. IV. 75, See also S, B. E., Vol. XXXIII, p. 59 fn. 
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neitber writing nor oath, is to be resorted to in cases of non- 
payment of debts and wages, disputes regarding ownership, 
recission of sale and purchase, gambling and betting; disputes 
regarding an entrance, roads, enclosures and drains should 
be decided by baving recourse to the proof of possession and 
neither witnesses nor documents will be of any use there.' 


Divisions of Vyavahāra: 
Its Relation with Witnesses. 


We have a verse from Nārada which seems to have a 
special significance as to the divisions of judicial proceedings. 
We quote the main part of the verse below :— 


Dharmašca vyavahārašca caritram rajusdsanam catugpūd 
vyavahāro....,* 


Professor Aiyangar renders the verse thus—''Canon, 
judicial procedure, general acceptance of usage and royal ediets 
form the fourfold basis of the subject of litigation.'' * This 
rendering is open to dispute, for it is clear from the commentary 
of Asahüya that Nārada's expression catuspād (four-footed) 
signifies the four divisions of judicial procedure into dharma, 
vyavahdra, caritra and rājašāsana* and not the fourfold basis of 
the subject of litigation as Professor Aiyangar takes it. The 
commentary īs lent support in a way by Brhaspati who declares 
that ‘judgment in a doubtful matter is said to be of four sorts 
according as it is based on dharma, vyavuhāra, caritra and 
nrpājūā (command of the king).'* Nārada in agreement with 
the earliest juristic conception of dharma ® goes on to say that 


Mit. II. 22, Sc.. p. 122. 

Nar., I. 10. 

Ancient Indian Polity, p. 131. 

safe WrTSWRITA Wasa? Tam”: | 

Vīram., p. 8. 

Rgveda I. X, 85. Taittiriya I. X. 11. Brhadāraņyaka I. 4. 14. 
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witnesses are not required in dharmavyavahāra inasmuch as its 
very essence is truth.' Here, in the words of commentator 
Asahāya, though the parties have come to the court, they do not 
deviate from truth in their statements and as such witnesses and 
documents are not needed.” There is nothing uncommon in 
such a state of affairs according to Hindu ideas. The 
Hindu law-makers even suppose that there existed a time in 
which there was no vyarahāra at all on account of the absolute 
truthfulness and religious disposition. of all people. We may 
quote here the two very simple verses one by Nārada and 
another by Brhaspati to show what a beautiful notion these 
law-givers had about the ancient Hindu society. 

‘When people were absolutely religious and veracious, 
there existed neither lawsuits, nor hatred, nor selfishness.” * 

** In former ages mem were strictly virtuous and devoid of 
mischievous propensities. Now that avarice and malice have 
taken possession of them, judicial proceedings have been 
established." ' * 

It is the second kind of law-suit going by the name of 
ryavahāra which rests on the statements of witnesses." That is 
to say, when it is suspected that either of the parties bas made 
a false statement, truth is to be ascertained with the help of 
judicial procedure which depends upon the evidence given by 
witnesses." The treatise on its own admission points to a state 
- of Hindu society when its relations became sufficiently complex. 
Taking it as a general observation we can well understand why 
ancient Vedic literature is wanting in references to formal 


: ga wx ferdp we: i—Nür. I. 11. 
* Asahāya on Nar. I. 11. 
According to the Mit. wer rests on divine tests, Bee Mit. on 


wata «rfeyu—Nār. I. 11. 


LI 

* Viram., P. 5. 

" 

© See Asabāya on Nar. I. 11. 
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procedure of trial by courts. When society is simple, no legal 
convention and formalities become necessary; but when with the 
advance of civilisation, as we now understand it, the social 
relations become more and more complex and people begin to 
swerve from the principles of truth and righteousness for 
economic and other concomitant reasons, the introduction 
of an elaborate procedure becomes a desideratum. 


Witnesses. 


Brhaspati divides witnesses into twelve classes. Six of 
them are described as krta and the other six as akrta.? A krita 
witness is one who is appointed at the time of the transaction 
and requested to bear it in mind in order to be able to give 
evidence about it in future if necessary." The krta or appointed 
witnesses are : 


1. Likhita—‘a subscribing witness,’ i. €., one by whom a 
document is attested. He enters in a deed his own as well as 
his father's caste, name and so forth and the place of his 
residence.* 


29.  Lekhita—one caused to be written. This sort of 
witness is entered in a deed together with the details of the 
agreement by the plaintiff when writing a contract of loan.* 


The difference between a likhita and a lekhita witness is 
that the former writes his name, caste, etc., with his own hand 


^ Mayukha, p. 34. | 
* erat fefen figu; ma vatsgūsāsa: i—Viram., p. 143. 
» qmfaäa frefaua: wa:i—Mit. on Yàj. II. 68. wrfeāmfivattut frefaa: 
wm" i—Vīram., p. 143. 
+ onfaaraite Afai uw ow (Garā i 
fragu a fed a: are) fuftaadsa: i 
—Šc., p. 184. 
^ dfaq fiat feared: ara wer worfess | 
- vad (re gu fum w sarga: s 
—Aparirka, p. 666. 
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while the latter does not do so butis made a witness and 
entere@in a deed when a contract is made in his presence, his 
name being caused to be written by another person.' 

3. Güdha—a secret witness.’ He is made to hear, 
standing concealed behind a wall or some such thing, distinctly 
what the defendant speaks concerning a certain debt and relates 
the statements of the defendant just as he heard them, in order 
to establish the claim of the complainant if the defendant tries 
to deny the debt in a law court.* 

4. Smürita—'one reminded.’ He is not entered in the 
deed.” He is invited at a transaction concerning loan, deposit 
or purchase and is reminded repeatedly of it by the claimant 
in order to keep his memory fresh and so insure the publicity 
of the transaction.* Brhaspati distinctly tells us that not to 
remind witnesses of the transaction frequently is one of the 
reasons for losing one's cause,” 

5. Yadrechabhijia—‘a casual or spontaneous witness.’ 
He also is not entered in the deed." He happens to be on the 
spot of transaction accidentally and is made a witness by the 


' oua gn.omw fafed) afaa safe afafeerare We aafe forfan aaa- 
await —Sc., p. 186. 
s susie ag rers sfanrfaee i 
fafev 4 aud xz: are ow cena ji 
—Aparirka, p. 667. 
> mifer: vaste i—Katyiyana in Mit. on Yāj. II. 68, 


S "mmu u: ma: Brel vwuuiufirurfzā | 
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—Sc., P. 184, 
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parties. The material point of difference between a smārita 
and a yadrcchaübhijfia witness lies in the fact that the former 
is purposely brought near the transaction and the latter makes 
his appearance quite accidentally.’ 

6.  Uttara—'an indirect witness. Heis a witness who 
deposes to facts from the reports of others. According to 
Brhaspati he is one *who either repeats from his own hearing 
or from the reports of others the previous statements of an 
actual witness” or ‘to whom is communicated by an original 
witness what he knows about a certain case at the time when 
he goes abroad or is lying on his death-bed.'* Julius Jolly 
thinks that the function of an uttarasüksi was merely to 
corroborate the statements of other witnesses either from his 
own knowledge or from hearsay.” Mr. Kane criticises this 
view as incorrect. He remarks, ‘ifa man corroborates another 
from his own knowledge he cannot reasonably be called an 
indirect witness.’ ° 

Nirada does not recognise the 'lekhita' witness and thus 
according to him krta witnesses are of five sorts.’ 


| mg ouewun rd! fuera a urwerfum: i—Mit. on Yāj. II. 68 ; faeere g 
ade) a: sfa Agana: | a Gardi erem wl arefewe 9; i—Apararka, p. 667. 

: Waa: PETS U: | 

A afad afalad quaere area a 

—Kāt. in Mit. on Yāj. II. 68. 
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—Viram., p. 145. 
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. —Aparārka, p. 667. 
s $. B. E.. Vol. XXXIII, p. 80 (fn.). 
^ Mayūkha, p. 66 (Notes). 
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As to the question of the period within which the krta 
witnesses can give valid evidence it is laid down by Nārada that 
a subscribing witness (likhita) may testify even after the lapse 
of a very long period and the depositions of the reminded 
(smürita), casual (yadrcchabhijūa), secret (güdha) and indirect 
witnesses (uttarasāksī) are valid if given within the 8th, 5th, 
9rd and the lst year respectively.” That such a rule is most 
arbitrary in its character is evident, and Parāšara Dharma- 
sarnhitā declares that this is not the real opinion of Nārada, 
and as such may be discarded. The opinion of Nārada, 
aecording to it, is embodied in another verse which says that 
the period within which a witness can give valid evidence 
depends upon his power of memory and a witness can testify 
to an event even after a long time if his memory, intellectual 
capacity and power of hearing are strong” Thus under this 
rule, as observed by Asahüya, the validity of any testimony is 
declared independent of length of time and to depend on the 
competence of the witness alone.* 

As to the akrta witnesses. They know everything about 
the transaction and though not previously appointed can subse- 
quently depose.” According to Narada and Brhaspati special 
people only under special circumstances can be admitted as 
akrta witnesses. Those regarded by these authorities as com- 
petent to be akrta witnesses are : 

1. Grāma.—' The people of the village.” They may give 
evidence without any special appointment as to what has been 


* Narada IV. 167-169, 

* qayga. a wewarfuurqurms i—Pds., p. 104. 

* anaga = vare frii mafaa i—Pds., 104, and Nar. IV, 170-171. 

* garadisaš: wwrefere]* ce: urbem ua: waa cmpafeuewfeuw. urferet- 
wiraqurcuens iem faa i—Asahiya on Nar, IV. 170-178, 

° gfmsfūāisma:!—Mīt. on Yāj. II. 68 ; pw oh: ufaaea wife" nN- 
frsfadists gifada femātvaa: YA: e Viram., p. 146, 
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anywhere spoiled or damaged in the boundary line.' Asahüya 
thinks that co-villagers are competent witnesses in all disputes 
regarding the transactions that have taken place in the village: 

2. Prādvivāka.—The term means ‘the chief judge.’ He 
may act as a witness if a fresh trial should take place of a suit 
decided by himself.” Vijūānešvarā and Mitramišra are of 
opinion that the term includes all the members of the judicial 
assembly as well as the clerk of the court.* A text of Kātyāyana 
is their authority on this point.* 

9. hājā.—'The king.’ He though ordinarily exempt, as 
we shall see later on, having himself heard the speeches of 
plaintiff and defendant may give evidence if they fall out with 
each other." A text of Vyāsa quoted by Jimutaváhana declares 
that none but the king can be a witness with regard to what 
he has heard from his seat of judgment.’ Asahāya says that 


. gia «fas ga Simaa KAT: | 
addīsfu au are) area «Tu: g 
| —Apararka, p. 667 and Viram., p. 145. 
qaa ewaemsee uw Ga ara? (—Asahāya on Nar. IV. 151. 
® frat mpevrt q gemit uar ww | 
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—Aparūrka, p. 607 ; Viram., p. 320, 
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the king can give testimony about an affair that has occurred 
in his presence.' . 

4. Kāryābhyantara.—'*One to whom an affair has been 
entrusted or communicated by both the parties,” i.e., one who 
knows the innermost secrets of both the parties.* 

5. Kulya.A family witness. He may act as a witness 
without previous appointment in law-suits concerning partition, 
gift or sale occurring in the family. He is an agnate of the 
parties, is impartial and acquainted with the rules of duty.’ 

6. Dūtaka.—According to Brhaspati he is a messenger 
who being sent (perhaps by the judge with a view to securing a 
compromise) hears both the parties and is respectable, esteemed 
and approved by them.* 

It is evident that the rule about the akrta witnesses which 
is rather an exception to the general rule was based upon two 
considerations : (1) necessity for evidence and (2) 'circumstantial 
guarantee of trustworthiness.’ 

It should be noted that the classification of witnesses into 
krta and akria is rather an improvement upon that of Manu 
who divides them broadly into two classes, viz., nibaddha and 
anibaddha.” Nibaddha means ‘entered in the deed’ and 


is: geal ewe cen erat i—On Nar. IV. 151. 
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anibaddha ‘not so entered though present at the transaction.' ' 
Manu places these two kinds of witnesses almost on the same 
level as regards their eligibility to give evidence. Medhātithi 
remarks that anibaddha witnesses can be examined even when 
there are attesting witnesses. According to him further a 
witness, whether nibaddha or anibaddha, need not be appointed 
at the time of the transaction in the fashion "you please bear 
in mind the transaction, you shall be my witness, etc.,' the 
essential thing for his eligibility being his possessing a direct 
knowledge of the facts of the case.” 

It is clear that the name nibaddha may be applied only to 
such Krta witnesses as likhita and lekhita, and anibaddha to all 
other witnesses including the rest of the krtas as well as all the 
akrtas. Mitramišra's explanation of anibaddha by akrta* is 
therefore only partially correct. It is probably based upon a 
misconception of the text of Prajāpati according to which 
krta and akrta are equivalents of lekhyarüdha (lit. ‘one entered 
in the deed' and thus appearing to be the same as mibaddha) 
and muktaka (lit. ‘one set free,’ t.e., not entered in the deed, 
and thus appearing to be the same as anibaddha). That the 
literal meanings of lekhyarüdha and muktaka are not applicable 
to the terms krta and a&ría is clear from the fact that all the 
krta witnesses are not entered in the deed and any one and 
every one who is not so entered cannot be admitted as 
an akrta witness. As to their real meanings we get a clear 
suggestion from Devanabhatta, according to whom lekhyārūdha 


1 gfradisfu aanas... —Medhātithi on Manu VIII. 76. 
i gay gu werfen erg... i —lbid. 
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means likhitadi (likhita, lekhita, qudha, etc ), i.e., only those 
who are technically called krta witnesses.’ It may thus be 
asserted that by muktaka also are signified grāma, prādvivāka, 
raja, etc., i.e., only those who are technically recognised as akrta 
witnesses by Nārada and Brhaspati. 
lt is evident that what has been stated about the classification 
of witnesses into krta and akrta relates only to civil proceedings. 
The most preliminary thing for a witness to be eligible to 
depose is that he must be cited by either of the parties. Manu, 
Nürada, Visņu and Bodhāyana all agree that a person may give 
evidence only when called upon to do so by the suitors.* Narada 
adds that one who volunteers to give evidence without being 
cited is as good as a sūcī (a spy or an informer). From a 
verse of Yajnavalkya we know that the names of the witnesses 
had to be mentioned by the arthi (i.e., the party on whom lay 
the burden of proof) in a separate list.‘ It is stated there that 
after the defendant has tendered his answer to the plaint of the 
complainant, the arthi should immediately write down what the 
evidences are in his favour.” The modern law also requires the 
submission of the list of witnesses but it should be noted at 
the same time that the fact of a witness not having been named 
in the list of witnesses is not considered an absolute ground 
for refusing to examine him. 


Oral Evidence is to be Direct. 


Manu says, ''evidence in accordance with what has been 
seen or heard is admissible." Visnu also is of the same 
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opinion. According to him ''the evidence of a witnels is of 
two kinds either of what has been seen or what has been 
heard.'’' According to Narada ''a sāksī (witness) is so called 
from his directly knowing the occurrence with eyes or ears. 
The knowing with ears is of what others say and with eyes of 
what he actually sees himself." * Evidently the texts above 
quoted give a derivative meaning of the word sāksī. A person 
is called süksi from the directness of his knowledge of the 
occurrence about which he is going to depose. That this was 
the accepted view is clear from a sūtra of Pāņini as well— 
sāksūt drastari samjūāyām (the suffix in is added to the word 
sāksāt and the word so formed means ‘a direct observer ').* 
Bodhāyana is more explicit and says, 'a witness should say what 
he has seen or heard.’* All these views taken together give us 
a rule which is not at all different from what we find in modern 
codes, namely, that when it refers to a thing which could be 
seen, it must be the evidence of a witness who says he actually 
saw it and when it refers to a thing which could be heard it 
must be the evidence of a witness who says he actually 
heard it. 

So what our law-givers want to drive at is that evidence 
as a rule should in all cases be direct. Medhatithi rightly points 
out that the word samaksa in Manu's text indicates that the 
evidence of a person in order to be admissible must be based on 
direct cognition of the facts of the case resulting from actual 
seeing or hearing * or in other words, it must be the evidence of 
what the witness knows himself and not of what he has heard 
from others and thus if a person has seen or heard a thing 
himself and if from him somebody else hears of it, then the 
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latter is not admissible as a witness on account of his knowledge 
on the subject being not direct." So according to Medhātithi 
Manu's text enacts a general rule against the admission of 
hearsay evidently owing to its being derivative or second-hand 
evidence and consequently much inferior as compared with its 
original source. It is worth noting here that modern legislation 
also excludes hearsay evidence as far as possible exactly on 
similar grounds. The great commentator is further of opinion 
that as the root dré from which the word daršana is derived, 
denotes all kinds of perception the separate mention of 
šravaņa 18 practically superfluous. What he means to say is 
that daršana and Sravana connote one thing only, viz., the 
correct mode of perception and as such any person having a 
right knowledge of the facts in dispute may be admitted as a 
witness, no matter whether this knowledge is based on actual 
seeing or hearing or on inference or on words of a person whose 
credibility cannot be questioned or on the authority of sacred 
scriptures.” This view seems to be supported by the Sukranīti 
which says that a person other than the parties who has only 
a true knowledge of the affair may be a witness.! Govindasvümi 
also recognises that a man may be accepted as a witness when 
he possesses a knowledge of the matter in dispute though derived 
from such a means as üptavükya. This we know from his 
explanation of the expression yathasrutani occurring in 
Bodhāyana's text above referred to as āptavākyādavagatāni, 
i.e., known from the words of a trustworthy person. 
Evidently an exception to the rule excluding second-hand 
evidence is intended when such evidence is derived from an un- 
impeachable authority. There are other exceptions too. Some 
authoritative texts declare that under some other circumstances 


C ma gafužēa aa mrs cp Tera Aa querunt pure | 


—Medh. on Manu VIII. 74. 
* gufu cireqatemassaeaify—! bid. 
> fea unpeura (rafe mere Gg a are, aaaea HAAG- 


weary da—41bid, 
* IV, 5, 184. 





CIRCUMSTANTIAL EVIDENCE 25 


also the secondary evidence of oral testimony may be admitted. 
These circumstances are created first by the death of the 
appointed witness and secondly by his going to a distant land 
which makes his presence in courts impossible and thus the 
production of primary evidence out of the party's power. We 
find it expressly mentioned in Nārada that indirect proof 
through a second-hand statement makes evidence just like 
direct proof when the appointed witness dies or goes abroad and 
speaks of the matter either in answer to questions of the 
plaintiff or of his own accord to other men.’ Visau also says— 
‘an appointed witness having died or gone abroad, those who 
have heard his depositions may give evidence.'^ It may interest 
the reader to notice how far the Hindu law-makers anticipated 
the principles of modern legislation, according to which *the 
statements, written or verbal, of a person who is dead or 
cannot be found are relevant facts in certain special cases and 
further, ‘the evidence given by a witness in a judicial proceeding 
is relevant for the purpose of proving in a subsequent judicial 
proceeding the truth of the facts which it states, when the 
witness is dead or cannot be found.’ 


Circumstantial Evidence. 


‘In the absence of witnesses (i.e., direct evidence) the 
nature of hurt and other circumstances connected with the 
quarrel in question should be evidences.’* This is how Kautilya 
recognises the value of circumstantial evidence. He sees the 
importance of this class of evidence specially in cases of 
sudden and suspicious deaths both for determining if there has 
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been any foul play and for detecting the culprits.’ According 
to him further a case of adultery may be established by such 
circumstances as the parties seizing one another by hair, any 
marks made on the body of the culprits, opinions of experts 
on consideration of circumstances or by statements of women 
involved in it.” Tt deserves to be noted here that Yajiavalkya 
also advocates the consideration of similar circumstances for 
the proof of a case of adultery.” Thus we see that even from 
the time of Kautilya and Yājūavalkya it has been realised that 
a fact can be proved either directly by witnesses who speak 
from their personal knowledge or that it can be inferred from 
other facts satisfactorily established. To put it in another way, 
evidence has been divided from a very early time into direct 
evidence and circumstantial evidence. We have already seen 
that Apastamba recognises liga * which bas been explained as 
inference drawn from circumstances as one of the independent 
means of proof, and thus the history of circumstantial evidence 
can be traced even to an earlier period. 

Apastamba's recognition of liūga as an independent means 
of proof is important in another way too. lt shows that 
direct evidence and circumstantial evidence were regarded as 
of equal force. We can get some additional information as to 
the value of circumstantial evidence from other authorities as 
well. Brhaspati says that a case in the absence of witnesses, 
direct or indirect, may be proved by means of upadhā which 
according to Vacaspati and the author of the Kalpataru means 
yukti® or a consideration of the surrounding circumstances. 
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We have seen also that anumūna which means inference and 
is thus identical with Āpastamba's lihga is recognised by 
Brhaspati as a means of proof, though of the worst kind.' 
It should also be noted here that according to Brhaspati when 
a decision is arrived at on the basis of this anumāna pramāņa, 
it is to be technically termed caritra.* Thus itis evident that 
Brhaspati agrees with Apastamba as regards the value of cir- 
cumstantial evidence and gives it am importance equal to that 
of primary evidence so far as the efficacy of establishing a fact 
is concerned. It has been seen that Nārada also recommends 
the trial of some cases without the help of witnesses and 
on the strength of circumstantial evidences alone? and thus 
according to him as well circumstantial evidence and primary, 
evidence stand on the same footing. Nārada's idea evidently 
is that when the evidences afforded by circumstances are 
quite sufficient to exclude every other hypothesis but the 
one under consideration, they should be deemed conclusive. 
According to these two writers, Nārada and Brhaspati, ‘it 
is by circumstantial evidence or inference (anumūna) that 
the fact of partition also can be ascertained.' * In addition 
to the six cases mentioned by Nārada in which witnesses 
are not required, a text of Sankha-Likhita mentions another 
case, namely that of the possession of stolen goods as a 
further manifest proof of crime.’ Some other legal texts also 
declare that possession of stolen goods is a very good evidence 
of larceny.” The idea is that when a man is found in possession 
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of such properties or a part of them, it will naturally lead to 
the hypothesis that he is guilty of theft. Our law-givers were, 
however, not unaware of the dangers that might follow from 
an absolute reliance on the evidences furnished by circumstances 
not fully and properly investigated. They fully realised that 
'there is a class of circumstances which from the apparent 
tangibility or reality of their nature may be preferred to beguile 
the judgment or enlist syfnpathies, but which, wanting the 
connecting link furnish in fact nothing but the phantoms of 
truth.’ Thus Kautilya, Narada and Brhaspati are all unanimous 
as regards the necessity of great caution being taken in the 
trial of a ease, especially when it is a case of theft or assault 
and when it is supported by circumstantial evidence alone. 
Kautilya says, ‘owing to one’s accidental presence on the scene 
of theft or to one’s accidental resemblance to the real thief in 
respect of his appearance, his dress, his weapons or possession 
of articles similar to those stolen or owing to one’s presence 
near the stolen articles as in the case of Māņdavya, who under 
the fear of torture admitted himself to be the thief, one, though 
innocent, is often seized as a thief, Hence a man should be 
punished only after his guilt has been satisfactorily proved by 
thorough investigation." Narada also mentions the case of 
Mandavya, where justice was not done on account of the absence 
of proper investigation and consideration of circumstances.” 
The story of this great sage as related in the Mahābhārata * 
goes to show that he was put into trouble not because he 
admitted his guilt for fear of torture but because, he being 
true to his vow of silence, refrained from answering the questions 
put to him by the king's guards about the robbers who dropped 
their booty in his hermitage and were subsequently found there. 
Brhaspati agrees with Narada in holding that the injustice 
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done in Māņdavya's case was merely a consequence of insufficient 
investigation of circumstances. He sums up the whole position 
thus: ‘dishonest men may seem honest, and honest men dis- 
honest, so the wrong notion may easily be created; therefore 
sentences should be passed after a proper consideration of the 
circumstances only; the issue of a law-suit may convert a thief 
into an honest man, and an honourable man into an offender; 
Mandavya acquired the reputation of a thief in consequence 
of a decision passed without a consideration of the circumstances 
of the case." ! 
Brhaspati ends by saying : 
šad mamfra momen fafaa: | 
gfmētafaatt g waits: waraa u^ 

‘Decision should not be passed merely by following the letter 
of the law; if the circumstances are left out of consideration, 
violation of justice will be the result.' It must be understood 
that šūstra means here the law enunciated about a case from 
the point of view of a particular circumstance, and yukti a 
consideration of the totality of circumstances which such a 
case admits of. What happened in the case of Māņdavya is 
this: the law, that a man found with stolen goods is to be 
regarded as a thief, was followed to its very letter, while other 
circumstances which could very well explain matters and 
exculpate the great sage such as his observance of the vow of 
silence, his indifference towards worldly prosperity, his auster- 
ities, etc., were left uninvestigated and out of consideration. 
Hence the conclusion was false as a matter of consequence. 
The way in which Vasistha refers to this rule, viz., that a 
person found with the stolen goods is to be known as thief, 
goes to show that he also does not like to invest the evidence 
of the possession of stolen goods with any conclusive effect." 
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The proper line of investigation in such a case has also 
been suggested by the authorities. According to Kautilya the 
defendant should be asked not only the nature of the work he 
did during the day previous to the theft but also the place 
whexe he spent the night till he was caught hold of.! Many 
other circumstances such as his association with rogues and 
thieves, possession of such instruments as are necessary for 
theft, identification of his foot-prints with those left near the 
house in which theft has occurred during Ingress or egress or 
of the fragments of his garlands or dress with those thrown 
out in or near the house during entrance or exit, and many 
other similar circumstances should be taken into consideration 
before fixing the guilt upon him.* Narada also, in maintaining 
that a man will be known as a thief not by the possession of 
stolen goods alone but by the surrounding circumstances 
speaking against him, goes on to say that proper investigation 
will eonsist in marking carefully his demeanour, noticing if 
he makes any impossible statement, eliciting answers from 
him with regard to the place, time and region of the occurrence, 
his name, his dwelling and his occupation in case he happens 
to be a workman and in seeing if he indulges in expenses for 
bad purposes, if he has been previously convicted and if he keeps 
bad company." 

Authorities, it seems, are equally emphatie upon the necessity 
of proper investigation being carried on in cases of assault not 
witnessed by anybody.  Yàjnavalkya says that in a case of 
assault where there is no witness, the decision should be arrived 
at by seeing the mark of assault, by a consideration of such 
circumstances as the motive of committing the assault, the 
proximity of the assailant and the assailed, etc., and from the 
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report of other people.' The text of Yajfüiavalkya further 
indicates that such an investigation is necessary in order to 
clear all doubts about the reality or otherwise of the mark of 
assault. Narada also expresses the same idea in a somewhat 
different language. The substance of what he says is that 
when a man is found with a mark of assault upon him and 
another man with an evident mark of committing the assault 
such as a sword smeared with blood, a tendency to connect 
these two facts becomes very strong; it should be remembered, 
however, that it is a matter of common occurrence that people 
in order to put their adversaries into trouble inflict wounds on 
their own bodies themselves and hence the right thing to do in 
a case like this is to make a thorough investigation which is 
to consist in ascertaining the cause and motive of the assault 
and the general capability of the offender for such an act” Tt 
may be noted here that the judge made himself liable to a very 
heavy penalty if he failed to inquire into the necessary circum- 
stances of a case.* 

The circumstantial evidence was not only criminating but 
exculpatory too.  Kautilya tells us that when a person is accused 
of theft he can be acquitted if he proves sucb circumstances as 
the complainant's enmity or hatred towards him.* 

The main thing for us to note in this chapter is that 
circumstantial evidence was considered to be of so great a value 
as to be able to determine the fate of any suit, civil or criminal. 
We should note also that the law-givers realised that a conclusion 
deduced from circumstances was apt to be false and in very 
few cases it could amount to absolute certainty. This is why 
we find it enjoined that a very careful investigation should be 
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made into all the circumstances of a case when there is no 
witness, and further that à great caution is to be taken regarding 
the value to be attached to such single facts as the possession 
of stolen goods or of deadly weapons. The Indian law-givers 
of the past seem not to have placed implicit faith in the maxim 
‘circumstances cannot lie, but men can.’ 


; Number of Witnesses. 


Gautama simply says, ' Witnesses should be many’ * and 
does not fix any number. Consequently his expression ‘many’ 
(bahu) cannot be taken to mean anything but more than two, the 
maximum being unknown. But the meaning of this expression 
can be made clear in the light of other authorities quoted below. 
According to Manu the number should be at least three.* 
Yājūavalkya and Narada are glso of the same opinion.” Asahiya, 
commentator of Narada, thinks that in a dispute regarding 
landed property more than three witnesses are  required.' 
According to Brhaspati witnesses should be nine, seven, five, 
four or three in number; two even might do if they are srotriyas 
but never one.” Srotriya evidently means here a man of learn- 
ing and virtuous disposition" and Devanabhatta thinks that 
the tribunal can act on the testimony of two of such persons 
only when they happen to be attesting or secret witnesses.’ 
His opinion is based on another verse of Brhaspati which states 
that of attesting and secret witnesses there should be two of 
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each sort; of spontaneous, reminded and family witnesses and 
of indirect witnesses, the number may be three, four or five 
according to circumstances. Most of the law-givers are in 
agreement with each other on the question whether the testimony 
of a single witness is to be considered sufficient to prove or 
disprove a fact. Manu says 'a single man should not be made 
à witness.'" Kullūka thinks that the utility of this rule lies 
principally in avoiding the chance of justice being frustrated 
by the death or departure of that single witness.' Evidently 
according to Kullüka, Manu's rule refers to the case of an 
attesting witness. We shall see in the chapter on * Document’ 
that the number of attesting witnesses should at least be two 
according to Yājūavalkya and Vašistha. In the opinion of 
Visnu a person who happens to be a single witness for either 
of the parties is to be considered disqualified to give evidence.” 
Nārada says that such a witness should not be examined in 
court.” A text attributed by Jimütavahana to Sankha-Likhita 
is also very conclusive on the point. It declares that a single 
witness should be rejected under all circumstances.^ It is 
interesting to note that the rule against the admissibility of a 
single witness was incidentally discussed in a case which was 
tried before a Hindu Court in the year 1794. Here the plaintiff 
proposed to call in his slave as his only witness. The defendant 
raised an objection to his admissibility on the ground of his 
singleness. The court allowed the objection on the authority 
of Sankha and Brhaspati, and refused to examine that single 
witness.' 
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The injunctions against the eligibility of a single witness 
must be taken, however, as mere statements of a general 
principle which is not without exceptions, for Yājūavalkya and 
Vigņu in agreement with each other concede that even 
one man might be allowed to depose if he wasapproved by 
both the parties (ubhayanumata), virtuous, not fraudulently 
inclined, and endowed with the qualities which a witness should 
possess. Vijnanesvara holds that the virtuous disposition of 
a person must be combined with the consent of both the parties 
in order that he may be allowed to be a single witness. In 
this he has a follower in Jīmūtavāhana.* Vācaspati also follows 
him and says that the prohibition regarding the admissibility 
Of a single witness is applicable only in the absence of the 
consent of the parties. In this connection it is necessary for 
us to refer to the text of Manu which says that one man who 
is free from covetousness may be accepted as a witness. Here 
no mention is made of the consent of the parties and hence it 
may lead to the inference that even in the absence of such 
^ consent a single witness is admissible only if it is known 
that he is not covetous. Jīmūtavāhana notes it and says that 
the intention of Manu's text is not to ordain the admissibility 
of a single witness known to be free from covetousness without 
the consent of the parties but to exclude a covetous person from 
the category of witnesses even with such a consent. ^ The 
authors of the Vivadürnavasetu and Vyavahārāloka do not quite 
agree with Vijnane$vara and Jīmūtavāhana. The Vivadarnava- 
setu points out that Vi$varüpa and some other earlier jurists 
have not insisted on the absolute necessity of a single witness 
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being possessed of virtuous disposition when he is approved 
by both the parties and holds that though a combination of 
the consent of the parties with the virtuous disposition of a 
single witness is of course a desideratum, yet when this is 
impossible to get, the consent of the parties alone will be 
sufficient to entitle him to be examined.' This view is 
supported by a text of Nārada which is as follows : 


swardaāt a: wre sifizan: i 
wafaaista afer weer: ara ow dufz r’ 
"By consent of the parties one man alone may be a witness. 
He though incompetent (on account of his singleness) should 
be examined as a witness.” There is no mention of virtuous 
disposition in this text and this shows that according to Nārada 
a sīngle person without any consideration of his character may 
be called as a witness and examined with the common consent 
of the parties, or, to be more clear, a witness should not be 
rejected on the grounds of his singleness and the absence of 
virtuous disposition in him if both the parties agree to his 
being examined, but his evidence may not be accepted if it 
comes to light in the course of his examination that he has 
acted from fraudulent or avaricious motive. The idea evidently 
is that when a certain matter seems impossible to be decided 
on account of the paucity of pre-appointed evidence and when 
one of the parties suggests or the court thinks that by calling 
in a particular person as witness many new things calculated 
to help the decision may be brought to light, then that particular 
person may be examined with the consent of the opposite party 
or both the parties, as the case may be, and his evidence will 
be deemed conclusive provided it is not proved that he was 
impelled by a fraudulent or interested motive. It is further 
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held by this treatise on the authority of a text of Vyāsa that 
the consent of the parties also in its turn is not essential for 
the examination of a single witness when he happens to be 
virtuous, of pure deeds and sincere. The Vyavahārāloka 
actually divides the passage of Yājūavalkya guaragaa: arat 
aaa Mista wafaq * into two parts, the first part being Saatana: 
usà arst way and the second part wnfazatsfa Tre Wd. 
Evidently according to these treatises consent of the parties 
and the virtuous disposition of a person are separate and indepen- 
dent factors for his eligibility as a single witness. It must 
thus be understood that just as a person approved by both the 
parties, need not be absolutely honest, so one who is absolutely 
honest need not have the approval of the parties in order to be 
examined as a single witness. 

In a verse of Kātyāyana we find mentioned two cases of 
casual nature in which, he says, deposition of a single witness 
is sufficient. Jimitavihana and Kamalākarabhātta hold that 
the consent of the parties is not necessary for the examination 
of such a witness.” Obviously according to them a casual 
witness to a fact, i.e., a person who has accidentally witnessed 
it, though single, can give his testimony without even the 
consent of the parties. The two cases mentioned by Kātyāyana 
are those of niksepa and yācita. When a thing is openly 
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deposited with the head of a family on mere trust it constitutes 
niksepa.' The very nature of niksepa is that it is not required 
to be done in the presence of any witness. Now if at the time 
of returning the thing so deposited a dispute arises as to its 
quantity nobody can bear testimony to it. Supposing the affair 
was accidentally witnessed by one person only, there may arise 
the question * Will he be debarred from deposing on the ground 
of his singleness?' Kātyāyana's text distinctly says * he should 
not be.” Jīmūtavāhana and Kamalikara think that such a 
witness may be examined even without the consent of the 
parties and the case will be concluded only by his deposition, 
if it proves trustworthy.* Similarly clothes, ornaments and the 
like borrowed from another at the time of marriage or other 
festivals are called yacita. In a dispute regarding the quantitv 
of such things also a single person who was sent to borrow 
the things, or who was accidentally present at the time of the 
borrowing and witnessed it will be allowed to give evidence 
without the consent of the parties and such evidence will be 
considered conclusive if it becomes sufficiently clear that he 
has not acted under any bias or interest.’ In another verse 
Katyayana contemplates a third case also. Here he observes 
that in the case of an article made by an artisan being the 
object of litigation, the artisan who made it may be called, 
though single, as a witness to prove any particular regarding 
it, to identify it and soon.‘ Kautilya's rule is more definite 


' Mit, on II, 67: weenfa® qued zu are, sad zc" (mūu—Vi. tan. in 
manuscript. 
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on the point. According to him in secret dealings where 
there is no possibility of having many witnesses, only a single 
witness, no matter whether such a witness be a male or a female, 
who has only overheard the parties or seen the occurrence 
unnoticed by others can be called in and examined.' The rules 
of Kātyāyana and Kautilya amply prove the fact that the 
question of the number and competence of witnesses was con- 
sidered only in the case of pre-appointed and not casual 
evidence. 

Opinions are divided as to whether a single witness can 
prove a case of sāhasa, i.e., a heinous offence like manslaughter, 
robbery, adultery (or more properly, outraging the modesty of 
a woman), defamation and assault. Authorities are of opinion 
that in such cases the competency of witnesses should not be 
examined too strictly. Narada insists, however, that even 
then one witness would not do.* He evidently does not favour 
the idea of placing absolute reliance on the story of a single 
witness where condemnation would be followed by very serious 
punishment. Vyāsa seems to be quite against such a view. 
He thinks perhaps that by requiring a plurality of witnesses in 
cases of criminal assault, murder, robbery, etc., a premium 
would be paid to crime and dishonesty and thus lays down 
that even a single man known to be truthful, virtuous and of 
pure deeds, will be quite sufficient to prove any fact to which 
he speaks, especially in cases of this description,‘ 

Brhaspati modifies his rule regarding the rejection of a 
single witness by making exceptions in favour of some special 


to oaa war Gil quw sulai suer «ri —IIĪ. 11. 
* Manu VIII. 72, Nar. 1V. 188, 189. Vis. VIII. 7. 
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persons. He says that the king, the chief judge, each of the 
assessors, the court-scribe, the court-accountant, one who knows 
the innermost secrets of the parties (kāryamadhyagata) and 
the messenger (dūtaka) can separately be a single witness.' 
The Vyavahāramātrkā comments that their testimony is 
receivable even without the consent of the parties. When 
and under what circumstances they can depose has been fully 
discussed above. Devanabhatta maintains the position that 
without the consent of the parties no single witness can be 
examined and as such this consent is essential in the case of 
these persons also not excluding the king even." The indefen- 
sibility of such a position is quite manifest. 

Vijūānešvara thinks that the consent of the parties is 
necessary even in the case of two witnesses.‘ Jīmūtavāhana 
is of opinion that when $rotriyas happen to be the two witnesses 
such a consent is not required.” 


All these views taken together prove beyond doubt that 
the law-givers of the past did not lay down a universal rule 
regarding the number of witnesses which would be applicable 
to all causes. They thought indeed that it was dangerous to 
decide cases relying on the story of a single witness, but at the 
same time did not ignore the fact that the insistence on the 
calling in of a plurality of witnesses might create an obstacle 
to the administration of justice especially where the act to be 
proved was of a casual nature. Thus though they were in 
favour of exacting ‘many witnesses," they did not absolutely 
reject a single witness. On the other hand they laid down 
that the evidence of a single witness could establish any fact 


* Vm., p. 319; May, p. 22; Sc., p. 175; Viram. p. 150, 
* KAĒNUŪVI wrat...werw avefea:... p. 519. 
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to which he spoke directly, if he was absolutely honest and 
trustworthy. 

In exacting a plurality of witnesses the Hindu law does 
not stand isolated from all other systems, modern or ancient. 
"The law of Mahomed demanded that a woman could only be 
convicted of adultery on the testimony of four male witnesses 
and his successor, the Caliph Omar decided, with reference 
to this law, that all circumstantial evidence, however proximate 
and convincing, was of no avail and that the four male witnesses 
must have witnessed the very act in the strictest sense of the 
word. The law of Moses in certain criminal cases and the 
New Testament in certain ecclesiastical matters require two 
witnesses. Five witnesses were required by the imperial law 
to prove certain payments and the canon law occasionally 
required five, seven or more witnesses to make full 
proof.” ? 

The modern law of evidence also exacts a plurality of 
witnesses obviously with a view to guard against misdecision 
‘inasmuch as a false story runs great risk of being detected 
by discrepancies in their testimony especially if they are 
questioned skilfully and out of the hearing of each other.” The 
difference, however, between the modern system and the ancient 
Hindu law in this respect is not small. "The Hindu code starts 
with the idea that plurality of witnesses is required as a general 
rule and the deposition of one witness is to be deemed sufficient 
only in exceptional cases. 'l'he modern system is just the reverse. 
It begins with the proposition that * no particular number of 
instruments of evidence is necessary for proof or disproof— 
the testimony of a single witness is a sufficient basis for decision 
both in civil and criminal cases" and some exceptional matters 
only such as treason, perjury, breach “of promise to marry, 
etc., are not provable by a single witness. 


1 Best on Evidence, pp. 57, 58. * 
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Burden of Proof. 


The general rules as to the burden of proof and consequent 
obligation of beginning are embodied in the following verses of 
Vyāsa, Nūrada and Brhaspati :— 


msani ATT g radi miq feu | 
faarat gaarēt ufar a aT naqa (Vyasa). 
ufaqaistratrea afe qatcqsaq | 
aaam ea naama a Sq u’ (Narada). 
Wfere maag aret uar ara | 
memiefasi sarau vraag u” (Brhaspati). 
ATSATĀ Aa Wert rade wen | 

Saud sfant fadrat ga; a* (Brhaspati). 
These verses tell us in the first instance that when the defendant 
admits the charge or claim, there is no issue to be proved and 
consequently adducement of evidence will not be at all necessary. 
When, however, the defendant submits a mithyottara, i e., 
takes a plea in which he totally denies the allegation made 
against him, then the burden of proof is on the plaintiff. This 
point is fully elaborated by the Mitaksara from which the 
following lines are quoted for ready reference : 
wf aa wreremuwr facet: aafaa nad 
aatarau urafafwaruefafeerz Hau adrurafanafaftams naa 
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aad 3pm) wae emu  wreurfanüuenararq wan AA 
us feu ger !' 

** An arthi is one who alleges the fact to be established. The 
adverse party denying the allegation is pratyarthi, The issue 
is to be proved by the arthi because he states an affirmative 
and not by the pratyarthi simply on the ground that he states 
a negative. The proof of a negative depends upon the pre- 
supposition of its corresponding affirmative and that of an 
affirmative does not require its corresponding negative to 
be proved as existing. Witnesses and other means of 
proof cannot establish a negative and thus a negative is 
incapable of proof. Therefore the arthi (one who states 
an affirmative) is the party on whom the burden of proof 
should lie." We know further from the verses quoted above 
that when the plaintiff's party is worsted through the submission 
of a prāūnyāya reply by the defendant, that is to say, when 
he takes the plea of res judicata saying that the plaintiff brought 
against him the same case and was defeated in a former trial;* 
or through the submission of a kdrana or pratyavaskandana 
reply, t.e., when instead of denying the allegation against him 
the defendant admits the charge (such as of taking the loan 
in question) but contends that there are some additional facts 
(such as of paying off the loan) for which the plaintiff is not 
entitled to the relief he seeks,* or, in other words, ‘relies on 


' Mit. on Yāj. II. 80. 
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party from whom the plaint has come first’ but ‘the party who 
claims the first gift and occupancy.'' Parüsara Dharma- 
samhita also supports this view and illustrates it in the follow- 
ing manner:* * "Suppose a man receives as a gift a certain 
piece of land, enjoys it for some time and then goes with his 
family to a distant country. Then that piece of land enjoyed by 
him is taken possession of by some other man. He too 
after some time goes to another land for some troubles in his 
own country. Both of them return after a long time to their 
respective places and go to the court in order to get the dispute 
regarding the land formerly enjoyed by them settled. One 
of them says, 'King Jayavarma at the time of his rule had 
made a gift of this land unto me." The other also says, ‘ King 
Dharmapala gave this land to me.’ Both of them have witnesses. 
Under such circumstances the witnesses of that person have to 
be examined who states that the gift of the land was made to 
him first, on account of his mentioning the fact that it primarily 
belonged to him and not the witnesses of the adverse party, 
because they are witnesses to the gift made at a subsequent 
cecasion and as such are as good as no witnesses." * The 
Mitākgarā in explanation of the second part of Yājūavalkya"s 
text further says that when the claim of the pūrvavādī becomes 
adharībhūta, that is to say, when he becomes weak (or rather 
ineligible to offer evidence) owing to the submission of the rival 
claimant to the effect that title did really lie with the parvavddi 
but that it had been subsequently transferred to him (the rival 
claimant) through some act on the part of the pūrvavādī himself, 
then he (the rival claimant) who asserts this special circumstance 
and speaks by the subsequent title will have to begin and adduce 
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the evidences necessary to prove his contention.) Thus when 
the rival claimant says, for instance, that it is true that the 
land in question formerly belonged to his adversary but that it 
is also equally true that the latter had sold it to the king who 
in his turn gave it to him (the rival claimant) or that he had 
received it as a gift from another to whom it had been given 
by his adversary, then the witnesses of the former who claims 
the second acquisition and occupancy are to be examined. 


Sankarottara. 


The singular number used in the word uttara in the injunction 
i qalaemnafaut end indicates, the Mitāksarā and 
the Vivādatāņdava contend, that the confusion of pleas (uttarā- 
nam saūkarah) is inadmissible.” As to what constitutes ‘confusion 
of pleas" Kātyāyana is our best authority. His text on the 
subject is quoted below : 
qme aq wena ww ICT | 
frat SaqmeT q WWYDWEW li * 
According to the Mitüksarà the meaning of this text is that 
when an answer confesses to a part, specially excepts to some 
other part and denies to quite another part, it is not a proper 
answer on account of confusion. It isto be noted that the 
mention of the plea of former judgment (prātnyāya) has been 


omitted from this text for no special reason and this plea also 
combined with one or more other pleas will constitute satkara. 
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Sankarottara (confusion of pleas), as the Mitāksarā understands 
it, may be illustrated by a few examples. In an action for 
the recovery of one hundred rupees if the defendant in his 
answer admits the claim in respect of fifty rupees, pleads an 
acquittance in respect of twenty-five rupees and denies having 
borrowed at all the rest of the sum, his answer will distinctly 
involve three pleas—in one part satya, in one part kāraņā and 
in another part mithyā. Proof will not be required as regards 
the first plea because it is sampratipatti (confession), the burden 
of proof as to the second would be upon the defendant and 
as to the third it would be upon the complainant. So 
also in a suit for the recovery of one hundred suvarnas, one 
hundred rupees and some pieces of cloth, if the defendant 
denies the first claim, pleads an acquittance as to the second 
and former judgment as to the third his answer will involve 
three pleas—mithyā, kürana and prāūnyāya. The burden of 
proof regarding the first would be upon the complainant and 
as to the second and third it would be upon the defendant. 
In like manner in an action for debt of one hundred suvarnas 
and one hundred rupees if the defendant denies the first charge 
and pleads an acquittance as to the second, his answer will 
involve two pleas only and the burden of proof regarding the 
first would be upon the complainant and the second on the 
defendant. An answer involving four pleas may also be 
similarly Illustrated." 

As to the reason why an answer involving more than óne 
plea cannot be regarded as a true answer, we must look to 
another text of Kātyāyana* which declares that in one and the 
same suit the burden of proof cannot rest on both the parties, 
neither can both obtain judgment, nor can the burden of proof 


* Mit, on Yāj. II. 7 ; Vy. c. (in manuscript) ; Pds., pp. 77 and 78. 
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regarding two pleas rest on the same party. The effect of 
submitting an improper answer is not also insignificant-——it may 
ultimately lead to the total defeat of the defendant.’ It is true 
that when there are several counts, they cannot be answered 
without their respective pleas. Vijūānešvara realises it and 
in his opinion Kātyāyana's text should be interpreted as pro-. 
hibiting the urging of the pleas all at the same time and not 
in succession. For, Kātyāyana's text distinctly says that an 
answer which involves more than one plea is improper on 
account of confusion (satkarāttadanuttaram). So if this 
confusion may be avoided by bringing forward the pleas one 
by one there will be nothing to say against the answer involving 
them. Tbe Vivādatāudava follows the Mitāksarā in this 
interpretation of Kātyāyana's text and makes the point more 
clear by saying that several pleas are inadmissible only if there 
is one law-suit, but if it be considered that there are as many 
law-suits as there are pleas and if they be separately taken 
there will be no confusion. Devaņabhatta also supports the 
interpretation given by the Mitüksarà. He says that when 
the nature of the plaint demands an answer which would involve 
more than one plea, then the plaint should be divided into 
several parts and each of these parts should be taken up se- 
parately and the answer of the defendant should be confined 
solely to it. ^ The idea evidently is that if the defendant prefers 
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to take several pleas in respect of the charges made each of them 
should be separately considered and its nature will determine 
on whom the burden of proof will lie, but in no instance should 
the two adverse parties be allowed to plead at the same time 
in the same case. Vācaspatimišra and Misarumiára do not 
accept this interpretation of Yājūavalkya's text. Their idea 
of saūkarottara (confusion of pleas) is quite different. According 
to them the example of saAmkarottara should be ‘I have not 
borrowed the hundred rupees in question, if I borrowed I have 
already paid off the sum; no, this sum is still due,’ etc. Or, 
in other words, in the opinion of these digest-makers, confusion 
occurring im respect of one and the same part will constitute 
sahkara.' Thus Vācaspatimišra says that the repetition of the 
expression ekadesa for the second and third time in. Katyayana's 
text is meaningless and two or more pleas in order to constitute 
sankarottara should relate to one and the same part of the 
charge. When, however, the avacchedas (parts) are different, 
the pleas taken severally in respect of them will not constitute 
sankara and as such objection should not be taken to an answer 
involving them.* It should be noted that commentators differ 
after all in the conception of the confusion of pleas only. "There 
is no disagreement, however, regarding the rule that when owing 
to the combination of two or more pleas taken by the defendant 
tothe different allegations of the plaintiff in a complicated 
controversy there arise several issues, the plaintiff has to prove 
that issue only which is upon him and the defendant has to 
prove the issues upon which he intends to rely. 
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The order in which the several issue are to be taken up 
is to be determined mainly by a consideration of their importance. 
The relative importance of the pleas taken to various charges in 
a law-suit may be judged from two things—from a consideration 
of the monetary value of the claims regarding which these pleas are 
taken or from their capability of being established by conclusive 
evidence. ‘Thus Hārīta says, ‘if it be asked which of the pleas 
is to be taken up when there is a combination of total denial 
(mithyottara) and a special plea (kdranollara) or of confession 
with another plea, the reply is that the plea relating to the 
part involving the largest monetary value or the one capable 
of being substantiated by conclusive proofs such as possession, 
documents, etc., is to be taken as a distinct answer, otherwise 
confusion cannot be avoided.'' "Thus in an action for the 
recovery of one hundred rupees if the defendant answers, ' the 
sum of fifty rupees has been already paid off, the sum of twenty- 
five rupees is still due and the rest I have not borrowed from 
the plaintiff at all,” it is evident that the most important plea 
brought forward is the plea of special exception (kāraņottara) 
inasmuch as it concerns the biggest part of the amount and as 
such it will have to be taken up first and the burden of proof in 
respect of it will be on the defendant. The case will then 
proceed with the plea of total denial in respect of 
twenty-five rupees and regarding this part the burden of proof 
will fall on the complainant. But in an action to recover 
one hundred suvarnas, one hundred rupees and some pieces of 
cloth, if the defendant admits the first claim, denies the second 
and pleads acquittance in respect of the third, the case will not 
begin with the first claim, though it involves the largest amount 
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among all the claims, because confession is made in respect of 
it and as such it admits of no proof. The plea of total denial 
involving greater monetary value than the other plea does will 
be taken up first and substantiated by the complainant, and 
then the third plea regarding the pieces of cloth will follow 
and the burden of proof will be on the defendant. When 
distinction cannot be made between one plea and another in 
point of importance then the order in which various pleas 
are to be considered is to be regulated by the inclination of the 
parties and of the tribunal.” 

When two pleas apply to one and the same charge, the 
rule as to on whom the burden of proof willlie becomes a little 
different. If  mithyottara (plea of total denial) and the 
prannyayottara (plea of res judicata) combine, the latter will 
absorb the former and the burden of proof will be wholly on 
the defendant. Thus in a charge of one hundred rupees if the 
defendant replies, * No, I did not take the money, the plaintiff 
has also been defeated in a former trial about it,' the burden 
of proof will wholly be upon the defendant inspite of the fact 
that mithyottara (plea of denial) which demands adducement 
of proof by the plaintiff is a part of the whole answer. It 
should be noted here that mithyā or denial as regards the truth 
of the charge, as a rule, is implied in prānnyāyottara (plea -of 
former judgment) and as such is not given a separate considera- 
tion when both of them apply to one and the same charge. 
Mithyottara is to be regarded as merged in kdranottara also in 
case there is a junction of the two regarding the whole matter 
charged. A text attributed to both Hārīta and Vyasa distinctly 
says that küranottara is to prevail over mithyottara when they 
apply to one and the same count and as such the proof rests 


' Mit. on Yaj. II. 7. 
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with the defendant.' The following imaginary case is cited 
as an illustration of the blending of these two answers. Suppose 
a person arraigns another alleging that he had lost at a certain 
time a certain cow belonging to him which had subsequently 
been found in the house of the other and the defendant asserts 
that the allegation is false and that the cow was in his house 
previously to the period mentioned by the plaintiff or that it had 
been born in his (defendant's) house. It becomes indeed difficult 
in the absence of such a rule to ascertain as to who is to adduce 
proofs in such a case. For it is evident that it is not a simple 
denial because of its involving a justification. Nor is it a 
special plea because in a special plea there is a partial admission 
of the allegation. In reality it is an instance of exculpatory 
negation  (sakarama mithya)* and the rule just referred to 
prescribes that in the case of such a plea taken the burden of 
proof is on the defendant. It cannot be maintained that in 
Such a case the burden of proof may as well be on the plaintiff 
onthe ground that the plea taken involves denial also, for, 
the rule that the burden of proof is on the plaintiff when 
there is mithyottara (denial) relates to cases of simple denial. 
On the analogy of this it cannot be urged that the burden of 
proof 1s on the defendant only when the special plea taken is 
also simple, because, as the Mitāksarā points out, there cannot 
be any such thing as simple special plea, for special plea will 
always involve denial of the truth of the charge." 

When the plea of former judgment and special plea com- 
bine in respect of one and the same charge the burden of proof 
as regards both the pleas is on the defendant and the defendant 
in that case may use his option as to which of these pleas he” 
should take up first to substantiate. Thus in a suit for tbe 
recovery of one hundred rupees if the defendant replies that it 
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is true that he took the sum from the complainant but it is 
also equally true that he has already paid off the sum and that 
the complainant has been defeated in a former trial about it, 
the defendant is at liberty as to which of these issues raised he 
will first prove.* Tt should be noted after all that though the 
Mitaksará contends that in such an answer there are two 
pleas combined, there is practically one plea which is predomi- 
nant and that is the plea of former judgment. The other 
plea, i.e., the plea of re-delivery, is subordinate to it and the 
defendant, if he can substantiate the former one, will win.” 

The broad principle that the burden of proof lies on the 
party who asserts the affirmative of the issue and that a 
negative is incapable of proof, or in other words, tbat a witness 
cannot testify a negative, is recognised in modern jurisprudence 
as well on the ground that * words are but the expressions of 
facts and therefore when nothing is said to be done, nothing 
can be said to be proved.' We have just seen that according 
to the Hindu law when the plea is sakārana-mithyā, i.e , when 
the denial ceases to be a simple one on, account of its 
qualifying circumstances, the burden of proof is shifted on the 
party who denies the assertion. It is interesting to note that 
the modern law also adopts exactly an identical principle. 


Competency and Incompetency of Witnesses. 
Persons gualified to be Witnesses. 


1. Persons trusted by the king” and those who are trustworthy 
in general,* i.e., those who are known to state facts as 
they are actually seen or heard and thus on whose veracity 
reliance can be placed.* 


9. Those who have a love for truth.’ 


! Mit. on Yāj. II. 7. 


* gren wy * Marlu ung i—Vi. setu, p. 109. 
a Gau. XIII. 2. * Manu. VIII. 68. * wm ufudarzartevitarfem: ui 


ain fuel a garaufa (Medh), * Vis. VIII. 8 ; Yūj. II. C9 ; Vas. XVI. 


a 


* > - 





54 HINDU LAW OF EVIDENCE 


3. Persons free from greed.' 

. Persons simple by nature * 

. Persons of virtuous conduct.” 

. Those who are charitably disposed.* 

. Men of substance.” 

. Those who are learned in the Vedic lore." 

Sacrificers (those who perform sacrifices according to the 

injunctions of the Veda).’ 

10. Srotriyas (reciters of hymns).* 

11. Students." 

12. Those who are zealous in the practice of religious austerities." 

13. Those who know their religious duties and are engaged in 
their performance, i.e., those who are punctual in the 
performance of rites enjoined in the Veda and in the Smrti.” 

14. Those of holy deeds." 

15. Persons having families.” 

16. Persons having sons." 

17. The natives of a place (indigenous inhabitants of the country 
as Bühler puts it).” 

18. Those born in high families.” 

19. Those who are sufficiently grown up  (erddha but not 
ativrddha or extremely old men)." 

20. Persons of gentlemanly appearance, i.e., of unblemished 
form (rüpavün)."* 

21. Persons free from partiality or malice.” 
The object of a trial in every case is 'to ascertain the 

truth in respect of the charge made,” and it is evident that 


So ao ua 


| Manu. VIII. 68: * Yāj. IL 60; Nar. IV. 158. * Vas. XVI 
* Yaj. II. 69. * Yāj. II. 69 ; Vis. VIII. 8. * Vis. VIII. 8. * Vis. 
VIII. 8 ; Yāj. II. 68. * Vas. XVI. * Vis, VIIL,8. +° Vis. VIII. 8 ; 
Nar. IV. 158 ; Yāj. II. 69 ; Vas, XVI. '' Manu. VIII. 68 ; Vis. VIII, 8 ; 
Yaj. 11. 69, slwüfee: vaardu: 9 War alym agracf a wan... (Medh). 
(5 Vas. XVI. ** Manu. VIII. 62. '* Manu. VIII, 62. ** Manu. VIII. 
62. ** Vis. VIII, 8 ; Yaj. II. 69 g Nar, IV. 153, ?" Vig. VIII. 8. ** Vas, 
XVI. ?* Gau. XIII. 2. — . 
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trustworthy witnesses alone can render the greatest help in this 
direction. Thus the main thing to be seen in connection with 
the eligibility of a person to be a witness is whether he is 
truthful and sufficiently strong to resist all temptations. It 
will be seen from the above list that our law-givers of the past 
fully realised this and they did not satisfy themselves by saying 
only that a person should be known as speaking the truth and 
free from greed in order to be admitted as a witness but were 
shrewd enough to name the person or class of persons who 
might possess those qualities either naturally or through con- 
sideration of future interest. Thus those who are simple and 
of good nature may be expected to be naturally truthful. Those 
who are known for their charity and riches are not likely to 
speak falsehood for small gains and the learned can easily resist 
temptations.  Sacrificers and £rotriyas, though they are house- 
holders, care not much for worldly prosperity, and students by 
nature are straightforward and truthful. Those who are 
religiously disposed and act up to the injunctions of the Veda 
and Smrti, naturally know everything as to what leads to heaven 
and what to hell. Such people perceiving that the telling of 
lies will lead to hell are afraid of untruth.' Those having 
families and sons, though they may have no special love for 
truth, are less likely to give false evidence at least for 
the love they bear to their hearths and homes. They might 
be indifferent in regard to consequences to themselves 
or might personally run away or keep tbemselves in 
hiding after telling an untruth in courts, but their sons, 
wives and relations might be  molested by the king.* 


1 $sscmpCs:ogfuw at; tāda facaitd sie 9 nA mes quem fefe i 
—Medh. on Manu. VIII. 63. 
* & fe mafoa safa—Kul. on Manu. VIII. 62. 
— A fe awana qzareci pian: apga m PAT ufexfemurmo fa 
warp ze ater UMGAFAATAIATUI Kadi Gf; quu wa | 
NT. ^ — —Medb. on Manu. VIII. 62. 
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Perhaps the absence of this consideration in a pravrajita 
was responsible for the enactment of the rule against his 
admissibility as a witness.' The natives of a place are naturally 
afraid of falscly testifying against each other for fear of enmity 
and quarrels.” People born in a high family have the reputation 
of their family constantly in mind and thus they are not likely 
to bring disgrace on it by speaking falsehood in courts. Persons 
of immature consideration may do a thing indiscriminately and 
thus witnesses have to be persons fairly grown up. Outward 
appearance is generally an index of inward nature and thus 
those possessing gentlemanly appearance are possibly the 
possessors of merits as well. This consideration most probably 
weighed with Vasistha in whose opinion a witness should be 
a person of elegant looks (r&pavün). Above all, witnesses are 
to be impartial in all respects, and Gautama rightly points out 
that freedom from partiality for and malice against either of 
the parties is a great thing to be considered in connection with 
the eligibility of a witness. 

Not only this. Our law-givers think also that witnesses 
are to come from the caste and class of the party by whom they 
are appointed. It is laid down by Manu that under ordinary 
circumstances women should be witnesses for women and for 
twice-born men twice-born men of the same kind (dvijanam 
sadršāh dvijah), virtuous Sa@dras for šūdras and men of the 
lowest caste for the lowest.* In Vasistha Samhita also we 
meet with an identical injunction. — Kullüka and Nandana 
explain the word sadrša as sajdtiya, t.e,, of the same caste, 
Govindarāja explains it as *of the same caste and equally virtuous.' 
According to Medhütithi the word sadršā means here ‘of the 


! Yāj. II. 7] ; Nar. IV. 179. 

* @narfen feoure—Kull. on Manu. VIII. 62. 
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same caste, occupation, learning, character, etc.'' Yājūavalkya 
says, 'the witnesses should be of the same class (yathājāti) and 
of the same caste (yathāvarņa).* The word jāti has been used, 
according to the Mitáksarà in reference to the various sub- 
classes and varna to the four main castes." In the opinion of 
of Nārada, Brāhmaņas, Kgatriyas, Vai$yas and  Südras 
should be witnesses for people of the same caste under normal 
circumstances." But that according to him also equality of 
class or rank is to be taken into consideration in the matter of 
selecting witnesses is evident from his statement that a member 
of a corporate body should act as a witness for a similar member, 
a member of an association. shall be a witness among other 
members, an alien for an alien and women for women.” The 
four words used by Nārada in this connection are freni, varga, 
bahirvāsī, and stri, appertaining to rank, status and sex all 
implied in jāti in addition to its accepted meaning of caste and 
Devanabhatta rightly comments that the word jāti has been 
used by Yājūavalkya with a view to signify šreņī, varga, etc., 


as well" The rule that the witnesses should be of the same ` 


caste and status with the parties for whom they are to depose 
is not to be taken, however, as absolute and this is clear from 
the following authoritative pronouncements of Yājnavalkya, 
Narada and Vasistba ; (1) sarve sarvesu và smrtüh (or all of 
them may be witnesses for all), and (2) saksinah sarva eva và 
(or, all can act as witnesses). According to the Mitāksarā 
this relaxation of the rule is allowed only when witnesses of 
the same caste and rank are not available." If we take šlokas 


i agp ma feats aT gia fam cw gaa a wWwrwanTerenar | 
—Medh. on Manu VIII. 68. 


€ Xāj: II. 70. 

> sadi gutafemraa: — Mi on Yāj. II. 70. 

* Nar. 1V: 154, * Nar. IV. 155. 
0 mdaggad x —Šc., p. 176. 

d Yāj. II. 70, Nar. IV. 154. 6 Vas; XVI. 
* amfa gaujamā—Mit, on Yāj. II. 70. 
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59 and 70 (Chap. VIII) of Manu together and consider the 
interpretation put on them by Kullüka, it will be seen that the 
above modification of the general rule was to be allowed not in 
civil cases but in urgent criminal suits only. 

It is thus clear that our law-givers were over-cautious in 
the matter of selecting competent witnesses. "This naturally 
resulted in the repudiation as witnesses of several persons. We 
shall presently see that they actually declared a large number 
of persons incompetent to serve as witnesses. The persons 
excluded were not only those who were positively known to be 
persons of bad character capable of disregarding truth but also 
those whose testimony had the remotest chance of being untrust- 
worthy on account of their station, occupation, habits, status 
in society or some other known circumstances and visible causes 
such as personal interest or bias, want or deficiency of intellect, 
disease of body or of mind, etc. There was another consideration 
too underlying the principle of exclusion. It is a known fact that 
in consequence of peculiar position and functions of certain 
persons their services cannot be procured without causing a 
serious dislocation of their duties, religious, political or otherwise. 
Such persons are naturally to be excluded from performing all 
kinds of civic duties. The Hindu law also could not do away 
with such considerations and naturally excluded certain religious 
people and the king. Thus we shall see that the exclusionary 
rules in early days were based upon an intention to guard against 
any misrepresentation of facts by securing witnesses of un- 
impeachable reliability as well as on the ground of privilege. 
The grounds of exclusion have been stated more fully by Nārada 
to be five-fold * : —(1) racana (injunction or the text of the law), 


* War. IV. 157. 
Cf, car nfa eno fora i 
Terres eara caw ji 
zeari mfr. ufafewer "faux, cemere cadwp, «fru fir: 
vwrpfawwmr ware vu&:—8o.. p. 187. 
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(2) dopa (defects and shortcomings), (3) bheda (contradiction, 
i.6., inconsistency between the statements made by different 
witnesses), (4) svayamukti (self-assertion, i.e., non-appointment) 
and (5) mrtüntaratea (intervening decease, i.e., the death of 
the party in whose favour deposition is to be given by witnesses). 
Thus the šrotriyas, the aged and the religious devotees and 
recluses have been excluded on the strength of injunctions from 
some higher and more remote authorities. Both Narada and 
Yājūavalkya distinctly say that no special reason bas been stated 
for their exclusion." We shall see, however, that according 
to commentators and digest-makers these exclusions are not 
without reasons. From what they say it appears that the 
persons excluded on the ground of vacana were regarded after 
all to be privileged not to appear in courts of justice as 
witnesses. "The second ground for exclusion is a very important 
one and will just be discussed. The third ground on which 
witnesses are to be rejected is the inconsistency between their 
statements.* It is evident that this ground of incompetency 
will not appear until after all the witnesses summoned for a 
purpose have been sworn and their examination has proceeded 
to a considerable extent or perhaps even finished. The fourth 
ground for exclusion, viz., svayamukti, has been discussed above. 
The fifth ground of exclusion * has been explained thus : suppose 
a party intending to produce a certain person as witness simply 
says to him *You are my witness' but does not specify to that 
person or to his own sons and relatives the subject on which 
he wants the evidence to be given. Now if the party, be he the 
plaintiff or the defendant, dies, the witness chosen by him will 
be rendered incompetent by intervening decease. The reason 
assigned to his incompetency is that in such a case nobody 
knows the particular point or points on which he is to be 


* Nar. IV. 168. Yāj. II. 71. 
* Nār. IV. 160. 
* Nar. IV. 162, 
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examined, and there being nothing to ascertain whether the 
statement he makes is true or false, it will be impossible to sue 
him for perjury if he gives false evidence even.* The general 
rule of law about the incompetency of a witness by reason of 
intervening decease is, however, relaxed so far as to render 
admissible his evidence if the party being under the impression 
of 1mpending death makes a declaration as to the matters to which 
the witness is to bear testimony.” Evidently this relaxation 
is allowed partly on the ground of necessity and partly from 
the consideration that on such an occasion the party has no 
interest in deceiving by telling an untruth. The rule is further 
relaxed in the six cases of ordinary deposit, deposit for delivery, 
sale, theft, gift and loan for use. It is laid down that in 
these cases the incompetency of a witness on the ground of 
intervening decease will disappear if it is found that there is a 
declaration regarding the particular points of evidence from 
the deceased party which was made by him in a good state of 
health even. | 

With respect to dosa, the second ground of exclusion. We 
know from different authorities that dūsita, pratidüsita and 
drstadosa are all excluded witnesses.' Dūsita is the same as 
pratidüsita and means ' those who are tainted by mortal crimes - 
or numerous smaller offences’ according to Medhatithi, Kullüka 
and Rāghava.” In the opinion of other commentators düsita is 


* gate afeaad? er ufem ala mfia «* wem aeq an fēnu afa A 
wzererereric]«ergqi wepua ere} wao: i—Asahiya on Nir. IV. 162. 
See also Sc., p. 188, and Mit. on Yāj. II. 68 and 69. 

* aarrtstdfs Kā gadurfaarā—Sc., p. 188. 

* mifaāismatuifu ver wiedfea: i ~ 

aasa ma wie wn uzy evefeemfey I 
marafeatanta a zrisu afea i—Sc., p. 188, 
* Manu VIII, 64, Vis. VIII, 8, Yàj. 1I. 71, Nar. LV. 177, 
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identical in meaning with abhisasta of Visnu and Yàjfiavalkga.' 
The word abhigasta means, according to the Mitaksara, ‘ accused 
of murdering Brühmanas and like offences.'* Julius Jolly takes 
it in the sense of a ‘man of bad fame.'*  Drstadosa means, 
according to Medhātithi, either ‘those who have practised 
something prohibited' or *'those who are known to have 
committed perjury on some other occasions.'*  Kullüka supports 
the latter view and the commentary on Nārada-smrti also says 
nearly the same thing.” "The Mitāk$garā takes the word to mean 
"those whose habit of speaking falsehood has been detected," 
and Aparārka explains it as ‘thieves and the like.'" It is 
clear that both dūsita and drstadosa violate the moral principles 
of life by the commission of forbidden acts and considered in 
this light they are one and the same. Medhatithi notes it and 
observes that stil there is this distinction between them ; a 
drstadosa has and a disifa has not been convicted of and 
punished for the offences committed respectively by them, and 
as such the former stands on a higher level on account of his 
being brought under discipline after having paid to the king the 
penalty for his crime." Drstadosa, according to Medhātithi, is 
thus exactly the same as dhrtadanda (one who has been 
punished by the government) excluded from the category of 
witnesses by  Kautilya.* Nürada rejects by name, on 


1 According to Nara. and Nand. 

^ -afirmetsfiget auwanftm-—Mit. on Yaj. II. 70. 

* §.B.E. (Vol. VII), p. 48. 
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the ground of dosa, such dangerous characters as stena 
(a thief), sdhasika (one who has committed sūhasa, or a 
heinous crime, t.¢., a desperado), canda (one who gets wildly 
excited), kitava (a veritable rogue, a gamester or a cheat) 
and vadhaka (an assassin, or one who takes animal life, 
êg., a butcher)! Other persons excluded? evidently on this 
ground are drtta or vyasani (one addicted to vicious practices), 
naikrtika (an impostor), cākrika (one always busy with fraudu- 
lent devices), Satha (a knave or swindler), kūtakāraka (one who 
forges a document),* agnida (one who sets fire to a house, i.e., 
an incendiary), garada (one who administers poison to another 
with a view to kill him), vaktavya (an infamous person), kīnāša 
(a niggardly person), aupapātika (one who has committed an 
upapātaka, i.6., a minor sin), patita (one degraded in society), 
nirdhana (one who has become indigent by losing his whole 
wealth through gambling or other extravagances), aghašamsī 
(a man reporting or telling other's sin or guilt, i.e., a malicious 
person making public the failings of others), nirdhüta (a man 
deserted by his relative and friends), bhedakrt (one whose busi- 
ness is to cause dissension, i.e., one who causes friends and 
others to fall out with one another), $reniganavirodhi (one who 
goes against his tribe and guild), mitradhruk (one who rebels 
or plots against his friend), dāratyāgī (one who has forsaken 
his wife for no reason) and pitrā vivadamāna (one who quarrels 
with his father). Now dosa means a defect and the defect in 
the case of the persons referred to in this section consists 
obviously in their antecedent misconduct or infamy of character. 
From the nature of the numerous rejections made by different 
authorities it will become clear, however, that not only the 
defect of character but various other defects also were regarded as 


Nar. IV, 159. 
Nar. IV. 177-187 ; Yāj. II. 70-71. 
* This term may be similar in meaning with Kūļakrt of Yājūavalkya 
(II. 82). Kūļakrt has been explained by the Mitāksarā as a suborner, 
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grounds of incompetency. These defects may be described as 
feeling of partiality arising out of interest, want of reasoning 
faculty resulting from deficiency or immaturity of intellect or 
from disease of body or of mind, fickleness of nature, deficiency 
in the requisite religious knowledge and want of religious 
belief, complete dependence or servitude, low status, low birth, 
low profession and other low conditions and circumstances in 
life. We shall now proceed in this connection to prepare a 
list of other incompetent witnesses and classify them according 
to the causes of their incompetency. 


(a) Incompetency from Interest. 


1. Arthasambandhi.'—The expression means an interested 
person in general. ‘The Mitāksarā and Smrticandrikà take it to 
mean 'one who is interested in the matter in contest.'? 
Medhātithi, Kullüka and Rāghava explain it as ‘ persons 
connected by money, i.e., the creditor and the debtor of the 
parties.'* This explanation gets a clear support from Kautilya 
in whose opinion dhanika (creditor) or dhdranika (debtor) 
cannot be admitted as a witness for or against each other.‘ 
Medhātithi assigns the following reason for their incompe- 
tency :—' the debtor of a litigant party is likely not to tell 
the truth if it occurs to him that by his giving a faithful 
account of the transaction he may be a cause of defeat to his 
creditor, for the simple reason that the creditor may then, being 
highly displeased, press for the immediate payment of debt. 
Similarly when the debtor happens to be a party and a poor man 
at the same time, the creditor may be swayed by the consideration 
that if by the instrumentality of his evidence his debtor wins the 


* Manu VIII. 64, Vis. VIII. 3, Yàj. IT. 71, Nar. IV. 177, Vas. XVI. 8. 
* faufagaurarāamait —Mit. on Yaj. 11. 71, fagfaquerrées grafa: — 
| Sc., p. 177. 
> gurtgafarīsuaatur—Kull. 
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case then there may arise at least a chance of the recovery of 
his dues.' The interest in the case of the debtor evidently 
arises from a dread of oppression or vexation and that of the 
creditor from a prospect or  pecuniary loss being avoided. 
Medhātitbi further suggests that artha may be taken in the 
sense of need or necessity as well and hence if it is known that 
a witness stands in need of any service or help from the parties 
or the parties from him, then also he will be disqualified.' In 
the opinion of Nandana the expression arthasambandhī has been 
used to signify those who have already received benefits from 
one of the parties." The ground of objection to the admissibility 
of such witnesses as well as of.those who are in need of any 
service or help from either of the parties obviously is that their 
testimony is likely to be tainted with partiality inasmuch as 
they will not wish success to the party that has the right on 
his side but to him from whom they expect to get or have 
already got certain considerations, pecuniary or otherwise. 
The interest in the case of these persons originates from a 
feeling of obligation or expectation. In modern days objection 
on the ground of personal interest in the success or defeat of 
either of the litigant parties goes to the credibility rather 
than to the competency of a witness. 

2. Sahaya.°—Medhitithi and Devaņabhatta explain it as 
‘sureties and the like" * and Kullüka as 'servants.'* R. Sham 
Sastri translates the word occurring in Kautilya by ‘ co-partner.' 
We are bent upon taking this word in its natural sense, viz., 
helper, accomplice, etc., and in doing so we are supported by 
the Mitāksarā and the commentary on Nārada-smrti according 


- 
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to which the word means ‘those who are of the same acts * 
and ‘those who do a thing conjointly.'' Besides being an 
immoral and infamous person and thus capable of disregarding 
the sanctity of an oath, a saháya (accomplice), as a partner in 
guilt, is also greatly interested in the result of the suit or 
question at issue and his interest has its obvious source in a 
desire to save himself from punishment even at the cost of the 
accused and other guilty associates and as such the true ground 
of objection to his testimony becomes quite manifest. 

In modern times though accomplices are not like ordinary 
witnesses in respect of credibility and though there is an 
increasing tendency to insist that the evidence of an accomplice 
must be corroborated and thus the presumption that an 
accomplice is unworthy of credit unless corroborated in material 
particulars has become a rule of practice of almost universal 
application, yet an accomplice is a competent witness against 
an accused person and a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an accomplice. 
Of course, ‘the testimony of accomplices who are naturally 
interested and nearly always infamous witnesses is admitted 
from necessity, it being often impossible without having recourse 
to such evidence to bring the principal offenders to justice.’ * 
This principle of necessity was fully recognised by ancient 
law-makers of India and it was on this principle alone 
that they made rules against too strictly examining the 
competency of witnesses in urgent criminal suits." 

3. Apta and Bandhu.*—Katyayana gives a very comprehen- 
sive definition of the term @pta. According to him it includes 


* ww vamm:—Mit. on Yàj. II. 71. 
wamifca;—Asahiya on Nar. IV. 177. 
* Woodroffe and Ameer Ali—The Law of Evidence, pp. 877-79. 
» *® Manu VIII. 72, Yaj. II. 72, Gau. XIII. 9, Vig. VIII. 6, 
Nār. IV. 189. S 
- ^*^ Manu VIII. 64, Nar. IV. 177, Yàj. II. 71. 
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case of these persons obviously arises out of domestie and social 
relations, The reason why a bandhu in particular cannot be 
called upon as a witness even in urgent criminal cases where 
laxity of rules is allowable to a certain extent has been indicated 
by Nürada also. He says that a bandhu cannot be a witness for 
the reason that he may depose falsely in favour of the party he 
supports out of the affection he bears towards him.’ Manu is, 
however, of opinion that on the failure of qualified witnesses and 
in very exceptional circumstances a bandhu may be allowed to 
depose.* "This rule of Manu refers to all criminal cases according 
to Govindarāja and Kullüka but Nārāyaņa thinks that it applies 
only to cases concerning loss of life. Medhātithi comments 
that a bandhu may be admitted as witness only if he is not very 
nearly related.* The Arthašāstra relaxes the rule of incompe- 
tency to a certain extent in respect of priests, teachers, pupils, 
parents and sons,  Kautilya distinctly says that teachers, priests 
and parents may serve as witnesses only in favour of and not 
against (anigrahena, lit., without causing defeat or punishment) 
their respective pupils yajamānas and sons and vice versa.” 

It should be noted after all that our laws do not stand 
quite isolated in disabling kindreds, relatives and friends from 
acting as witnesses. We may read the following observation 
with interest. ‘‘ In the laws of some countries blood relation- 
ship within certain degrees has been made a ground of incowpe- 
tency ; and friendship or enmity with one of the litigant parties 


* När. IV. 191. 

* Manu VIII. 70. 

* «anu! eurer ufa ...—Kull. on Manu VIII. 70. See also 8S, 
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may justly cause evidence to be looked on with suspicion." ' 
In the English Law of Evidence though interest originating from 
any source goes merely to the credit of the witness, yet it still 
retains in most criminal cases, as it retained in most civil cases 
previous to the Evidence Act of 1853, the incompetency of 
husband and wife to give evidence for or against each other on 
the ground of unity of interest and unity of person. 

4. KRipu*—An enemy is not a competent witness obviously 
for the reason that he 1s an interested person, his interest arising 
from a desire of revenge. Narada distinctly says that he may 
give false evidence with a view to take revenge on the party 
inimically disposed towards him and thus should be rejected 
even in exceptional circumstances.* 

5. Adhyadhina and  Dasyu.*—An explanation of these 
words can be given in the light of Manu's Verse 70 (Ch. VIII) 
where it is laid down, ''On failure of qualified witnesses 
evidence may be given in urgent criminal suits by a woman, 
by an infant, by an aged man, by a pupil, by a relative, by a 
dasa (slave) and by a bhrtaka '' (hired servant). These persons 
who cannot testify under ordinary circumstances are permitted 
to do so when special cases arise ; this is the* purport 
of the verse. Thus all of them, it is to be understood, are 
ordinarily excluded persons. Now nowhere in Manu have dasa 
and bhrtaka been declared disqualified, the persons excluded are 
adhyadhtna and dasyu. So it is only reasonable to suppose that 
adhyadhina and dasyu are the same as dāsa and bhrtaka. 
At least this is the opinion of Medhātithi who explains these 
four terms, viz., adhyadhina, dasa, dasyu and bhrtaka as 
follows :—adhyadhinah garbhadāsah (a born slave and such other 


* Best on Evidence, p. 184. 
* Kau, III. 11. 63, Manu VIII. 64, Nar. IV. 177, Vis. VIII. 8, 
Yāj. II. 71. 
^ Čefnujamf:——Nār. IV. 191, See also IV. 190. 
* Manu VIII. 66, 





70 HINDU LAW Of EVIDENCE 


persons who are entirely subservient to others) ; düsah garbha- 
dāsah ; dasyuh bhrtadāso vaitanikah (a servant engaged on 
fixed wages) ; bhrtakah vaitanikah.! Medhātithi thus makes it 
clear that since dasyu is one who is engaged on fixed wages, 
he is not wholly dependent on others and as such different from 
adhyadhina, Macdonell and Keith point out that dasyu and 
dāsa have been used in the Rigveda in the sense of both ‘abori- 
gines independent of Aryan control' and 'subjugated slaves ' * 
and it is interesting to see that the commentator Nandana takes 
the word dasyu to mean ‘a low-caste man’ which is allied to 
the former meaning. Bühler also is inclined to take the word 
in this sense and remarks that the term denotes properly the 
aboriginal robber tribes and includes all those resembling them." 
Medhatithi points that as thieves and robbers are rejected by 
Manu separately, dasyu should not be taken as referring to 
them.' Nārada does not use the word dasyu and according to 
him dāsa (a slave by birth) and ātmavikretā (self-sold, i.e., one 
who has become a slave himself for money) are among the 
persons disqualified as witnesses. The word used by Visnu 
is parādhīna, i.e., one not his own master. This term is a 
wide ome in significance and comprises the meanings of the 
pairs of words used by Manu and Nārada. The reason why 
servants and those wholly dependent on others cannot give 
evidence for their masters and employers has been suggested by 
Medhatithi as follows :—These people live upon the wages they 
earn and thus it is not possible for them to displease their 
masters and employers, for in that case they might be deprived 


* Medh. on Manu VIII. 66. 

* Vedic Index, Vol. II, p. 888. 

* B.B. E. (Vol. XXV), p. 266, fn. 

+ Sica g min gavē* uyuy—Medh. on Manu VIII. 66, 
* Nar. IV. 178 and 183. 

6 Vis. VIII. 2. 
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of their means of subsistence.’ So according to this commenta- 
tor the incompetency of slaves and servants to testify against 
their masters and employers, rests on the ground of interest 
baving its source in a thought about the future. "They should 
also be generally disqualified, he goes on to say, for the reason 
that they nre people earning very low wages and of low mode 
of living and thus it is quite natural for them to give way to 
greed and so they are unfit to be trusted.’ 


(b) Incompetency from Want of Reasoning Faculty. 


1. Sala or $i$u.?—Narada divides infancy into two stages. 
A child is comparable to an embryo in its mother's womb up 
to the eighth year: after this and till he is sixteen years old, he 
is termed a bala or poganda.* Asahāya remarks that in the 
first stage of infancy a child cannot even perform purificatory 
and other religious ceremonies; from his eighth year onwards 
he may perform such ceremonies and commence sacred study 
but till he is sixteen years old he is a minor (poganda), i.e., 
incapable of transacting legal business. Medhatithi and 
Kullüka think that this incapacity to enter into any legal 
transaction is a cause of his incompetency to be a witness." 
It deserves to be noted here that Kautilya broadly excludes all 
persons who are legally unfit to carry on transactions.” Medha- 
tithi further thinks that a child does not properly understand 
what evidence is and is rejected for his fickleness of mind and 


| aibsmrere nest auifaurat sfasrwie:— Medh. on Manu VIII. 66. 

* ayetan srearfeancstemefaraafa—M edh. on Manu VIII. 66, 

* Manu VIII. 66, Vis. VIII. 1, Yāj. II. 70, Nār. IV. 178. 

* miera! Šu wears wagen: | 

«a weu aula Dives «fa were g—Nàr. IV. 35 

* meen: afbaruda: Seam Yer: cabe urges. | HEU MEATA: | 
—Asahüya on Nār. IV. 85. 

* . fruge«Wisummavrc—Medh. on Manu VIII. 66; 4 wrensumarmercerm— 
Cu on Manu VIII. 66. 
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immaturity of intellect." Devanabhatta says that the causes 
of untruthfulness are very prominent in a minor and this is 
why he should be excluded. Manu renders him competent 
however, under special circumstances, but Nārada rejects him 
absolutely on the assumption that he has no understanding 
faculty.* 

Now as to the exact period of minority. We have seen 
how a minor (bala or poganda) has been defined. The 
expression "Tra resi occurring in the definition is ambiguous on 
account of the particle ar which has the sense of ‘ until ' and 
may signify either abhividhi (limit inclusive) or maryddd (limit 
exclusive). As a matter of fact the expression has given rise 
to a controversy as to whether the minority of a person termi- 
nates at the beginning or at the end of the sixteenth year. It 
has been noted that a minor (poganda) is so called from his 
incapacity to transact legal business. So it follows that when 
this incapacity ceases, minority also comes to anend. There is 
a smrti text which declares quite unambiguously that a person 
becomes eligible to enter into civil transactions just in his six- 
teenth year.‘ So according to this text the minority of a person 
expires just at the end of his fifteenth year. Srīkrsņa Tarkālankāra 
in his Dāyabhāgatīkā supports this view.” Devanabhatta takes 
the opposite view, that is to say, according to him minority 
extends till the completion of the sixteenth year." Julius Jolly 
and Sen accept this view as a correct one.” Mayne refers to the 


1 leo. SETS area: Ife face: | t KA wrenwawrefuq. ma afer gy cently 

... —Medh. on Manu VIII. 70. 
«rarzāt asuļ:—Sc., p. 182, m 

Manu VIII. 70, Nār. IV. 190 and 191. 
gut g rem ad arut wwwfern-—tlagore Law Lectures (Jolly), p. 283. 
NIRE TT NIST: Teena afew aaa: —Dāyabhūgatīka, 8. 11. 17. 
—Šc., p. 178. 
Jolly—Tagore Law Lectures, 1883, p. 83. 
Sen—Hindu Jurisprudence (Tagore Law Lectures, 1909), p. 800. 
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difference of opinion existing between tbe old Hindu writers on 
the subject and concludes that in Bengal the duration of minority 
was full fifteen years, while in Mithila, Benares and Southern 
India it was full sixteen years.' 

The main point to note is that by rejecting minors our 
authorities reject in general all persons under a definite age. 
This may appear to be arbitrary on the ground that children 
of the same age often differ immensely in their intellectual 
capacity, memory and power of observation, but if we look to 
the old laws of other countries it wil! be clear that our law does 
not suffer by comparison. The following remarks made by an 
eminent authority will be read with interest. “‘ The general 
rule of the civilians, subject, however, to several exceptions, 
was that persons under the age of puberty. were incompetent to 
give evidence. Some of their authorities say that minors under 

twenty years were rejected in criminal casés.'' ‘* The juris- 
| prudence of ancient Home rejected the testimony of minors in 
HSU RU S ES ” “Sir Edward Coke in his First 
Institute states broadly that a person ‘not of discretion" cannot 
be a witness ; and in another part of the same work he defines 
the age of discretion to be fourteen years.” * 

In modern times understanding has become the ‘sole test of 
competency’ and no precise age is fixed within which a child is 
to be excluded from giving evidence. ‘The evidence of a child of 
tender years, even when he is eight or nine years old, is often 
received only if it appears that he is possessed of that degree of 
understanding which enables him to give a rational account of 
what he has seen or heard or done on a particular occasion.’ 

9. Vrddha.*—A man of extremely advanced age (ativrddha, 
according to Visnu)' is disqualified as a witness, as bis memory 


* See Sen's Hindu Jurisprudence, p. 300, 
* Best on Evidence, pp. 141 and 142. 
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is naturally weak and may fail him too often.' According to the 
Mitāksarā the term vrddha signifies ‘a person at least 80 years 
old ' and according to Aparārkabhāsya ‘one above 70 years of age." * 
In modern times an aged man just like a minor is a competent 
witness provided that he is not prevented by his old age from 
understanding and answering the questions that might be put to 
him by the court. 

3. Jada."—4An idiot or a dull-witted fellow. He is born 
irrational (jmüdha) and thus non compos mentis from his nativity. 
He does not understand what is right and what is wrong on 
account of his internal faculty being very defective.* 

4. Pramatta.*—He is a blundering fellow and thus cannot 
be relied on. 

5. Matta*—He renders himself devoid of sobriety by bis 
own vicious act such as drinking liquors” and thus cannot be 
expected to rationally answer the questions that might be pro- 
pounded to him in course of his examination. Devanabhatta 
remarks that his incompetency is due to the reason that he 
deprives bimself of his understanding by taking some such 


' e femia: (Medh. on Manu, VIII. 66), wae af mens 
(Kull.) wat scream esferrgfe:—Sc., p. 178. 
* weise: (Mit. on Yāj. II. 71), ww: wufaafamra: (Aparürka). Cf. 
qmm cw MT ure Sewer: | Wurm. eae urep ay ot £y rā ji 
* Nār. IV. 182. 
* onn fafcia: (Asahāya), wet weafs:—Aparūrka, Pds. and Sc. 
asuaan (Medh. òn Manu VIII. 148). set feeergfe:—(Kull.). 
mt az: (Vacas), sA dz: (Aparārka on Yāj. II. 140). 
aë aāfeu: Penrfenraurcareg sfa ura (Mit, on Yāj, II. 140). 
* Nar, IV. 178, 
« Yāj. II. 70, Manu VIII. 67, Vig. VIJ. 1, Nār. IV. 178, 
* ww: arma (Mit. on Yāj. II. 70), am azaz (Mit. on Yāj. II. 82). 
: qa ww wow: Se, wearers; (Medh. on Manu VIII. 07) am werfen 
( Aparirka on Yāj. II. 82). 
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intoxicating thing as dhattüra (white thorn-apple).’ The modern 
legislation considers him competent during the interval in which 
sobriety returns to him. 

6. Unmatta*—Medhātithi explains the term by pišācakī 
and Vijūānešvara by grahāvista. These expressions literally 
mean ‘one possessed by a demon or evil spirit’ and are intended 
to signify a lunatic whose insanity is caused by its influence. 
This we know from a fuller explanation of the term unmatta 
given by Vijüaneávara. Here he says that it denotes a lunatic 
whose insanity is caused from disorders of the aerial humours, of 
bile, of phlegm or of these three combined or from the possession 
of a graha (demon).’ In enumerating the causes of insanity, it 
may be noted, the great commentator strictly follows the Hindu 
pathology where it is stated that a demon can produce insanity in 
a person by taking possession of him in his unguarded moment.* 
Narada excludes this kind of lunatics under the distinct designa- 
tion of bhūtāvista.” Apararka explains the term unmatta simply 
as one afflicted with the illness unmüda and does not say any- 
thing about its causes. The general characteristies of this 
disease are confusion of intellect, disordered state of mind, 
bewildered gaze, unsteadiness, inconsistency of speech and 
absence of memory.’ A bhūtāvista lunatic has some other special 
features. His speech, strength, valour and action are not like 


| wqufenedtuzüe aafeagfā:—Sc., p. 184. 

* Manu VIII. 67, Vis. VIII. 1, Yāj. II. 70, Nar. IV. 178, Kau. 
III. 11. 63. 

* Mit. on Yāj. II. 32 and II. 140. " 

* Caraka Samhita, Ch. VII (semraferzman). 

s Nar, IV. 188. 

a [nmāda is ‘mania’ according to Jolly (Tagore Law Lectures, 1883, 
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the causes of insanity in course of his explanation of Yāj. IT. 82. 
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those of a human being though he 18 possessed of understanding, 
knowledge and capacity, and the period of his insanity is not 
certain, Thus the grounds of the incompetency of lunatics to 
become witnesses become quite clear In modern jurisprudence 
also a lunatic is generally an incompetent witness on the ground 
that ‘he bas sometime his understanding and sometime not and 
is thus called non compos mentis so long as he hath not under- 
standing.’ It is recognised, however, that a lunatic may have 
lucid intervals and thus if it appears that he is not prevented by 
his lunacy from understanding the questions put to him and 
giving rational answers to them, then there will be no bar to 
examining him. It is further held that monomaniacs, t.e., those 
who are insane on one subject can be examined on matters not 
connected with their delusion. The leading case on the subject 
is R. v. Hill. Here a witness of the name of Donelly laboured 
under the delusion that he had 20,000 spirits personally apper- 
taining to him but was perfectly sane on all other points. His 
delusion was not held to exclude him and he was examined as 
a regular witness. 

7.  Vikalendriya.*—' The term is an explanation of the ex- 
pression nirindriya occurring in Manu (IX. 201), according to 
Kullüka, and denotes blind and lame persons and the like. The 
Mitāksarā explains vikalendriya as one destitute of an ear or 
other organ* and nirindriya as one who has lost an organ of sense 
or action by disease or other cause.” According to Jagannātha 


* #avefaurafeaeireaia qufa— 
«adarafanadnārvi mna fane ror enfer: | 
Aa aaa wer Saree ara fem d Cunpreeeuw:, —aemreumm) 
vanai annoa TATA —wfergex umresm:—Caraka, Ch. VII. | 
So according to Caraka his knowledge, understanding and 
capacity are also not like those of a human being. 
Manu VIII. 66, Yāj. II. 70. 
a cw gfvug zu! feaafeat:—Kull. on Manu IX. 201. 
Anfee — Mit. on Yāj. II. 70. 
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thg term nirindriya (which is no doubt synonymous with 
vikalendriya according to Kullüka) denotes ‘ lame persons and 
the like who are disqualified for acts ordained by the law.’ 
He further says that the total, and not the partial loss of an 
organ is meant or at least complete inability to use it.* Indriya 
means also semen virile and thus vikalendriya may include the 
case of eunuchs who have been excluded by authoritative texts 
as well.” Kautilya provides for the disqualification of the blind, 
the deaf and the dumb by name.* It may be noted here that 
according to the Dharmašāstras organic defects like dumbness, 
blindness, dedfness, lameness, impotency and the like are the 
consequences of crimes committed in a former existence. Manu 
distinctly says that persons suffering from them are despised by 
the virtuous on that account.’ That they did not receive any 
sympathetic treatment in society is further clear from the 
Dharmašāstras which state that they are unworthy to be 
entertained at srdddhas and to sit in the company of virtuous 
people." Such persons are incompetent to be witnesses, as 
Medhatithi and Kullūka say, on account of their perceptive 
faculties being defective. The disqualification of these persons 
may point to the prevalence of very unscientific ideas but it 
deserves to be noted that formerly the English law also ranged 
at least the deaf and the dumb from birth under the head of 
idiots and excluded them from giving evidence. Now-a-days 
the case is quite different and those deficient in organs of sense 
are no longer incompetent witnesses. Even ‘ a witness who is 
unable to speak may give his evidence in any other manner be 
can make it intelligible as by writing or by signs and if it 


* Tagore Law Lectures, 1888, pp. 273-274. 
s Nar. IV, 170. 4. * Kau. III. 11. 63. * Manu XI. 49-52, 
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appears thai a deaf-mute is possessed of the requisite amoupt 
of intelligence and understands the nature of an oath, he may 
give evidence by writing if he knows to write or by signs which 
must be translated by an interpreter. ' 

8. Vyādhyārtta.' —Persons under severe illness. Kautilya 
particularly mentions by name  kus(hi (lepers) and vrami 
(those suffering from bodily eruptions) as incompetent witnesses.* 
So far as leprosy and eruptive diseases are concerned they have 
always been considered as carrying with them a sort of moral 
pollution in consequence of their being viewed as the conse- 
quences of vicious deeds committed in a previous existence 
such as the violation of Guru's bed, illicit connection with father's 
sister, mother's sister, brother's wife, son's wife, and so 
forth. ^ The evidence of a leper was thought inadmissible in 
India even after the establishment of British courts of justice. 
His incompetency has now been removed. The reason why 
persons afflicted with serious illness cannot be admitted as 
witnesses obviously is that sickness deprives them of their 
memory and understanding. Medhātithi and Kullüka say that 
such persons are liable to become angry or to forget facts 
and thus to make false statements.‘ The modern practice 
is to interrogate the witness before swearing him or to elicit 
the facts upon the examination-in-chief, when if his incom- 
petency appears he will be rejected and ‘such a witness is 
thought incompetent only when he is in such extreme pain 
as to be unable to understand or to answer questions | or is 
unconscious as if in a fainting fit, catalepsy and the like.” The 
exclusion of kunakhi (one having diseased or deformed nails) 
and $yamadanta * (one having black teeth) is also based on the 


Manu VIII. 64, Nar. IV. 177. 
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ground of disease. The former is supposed to have been 
a thief and the latter a drinker of spirituous liquor in previous 
existence.’ That deformed nails and black teeth were regarded 
as loathsome diseases is clear from various texts of the 
Dharmašāstras which describe the persons having these 
defects as sinners and unfit for invitation at ¢raddhas2 

9. Ksuttrssopapidita and  Klünta.'— Those who are 
tormented by hunger and thirst, i.e., those who suffer from 
their pangs, as well as those who are afflicted owing to physical 
labour caused. by walking long distances, engagement in 
battle and so forth.* Such persons naturally become destitute 
of reason and understanding for the time being and hence 
their exclusion. Their disability is after all co-extensive with 
the cause and hence it may be presumed that when the cause 
was removed their incompetency ceased. 

10. Kamaürtta.'—'A person tormented by love.” He may 
either be one who is actually separated from his beloved or 
one who is too much with her. Both of them are untrust- 
worthy, Medhātithi says, on account of their mind being troubled 
either in devising means for getting her back or by the fear of 
separation from her. 

11. Kruddha.*— A wrathful person. He is naturally 
deficient in reason and memory. Thus WMedhātithi remarks 
that such a person having his mind entirely taken up with 
rage is unable to perceive things rightly or to remember then: 
correctly.” 


* Vas. XX, Vis XLV 4-5. 

* Menu III, 158, Yāj. I. 22, Gau. XV. 
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(c) Incompetency from want or deficiency of religion. 

I. Nüstika.'— An unbeliever or atheist. 

2. Bhinnacrita”’—One holding heretical doctrines. 

3. Ācārahīna."—One who has renounced all customary 
observances. u 

4. Pratyavasita”—A_ religious mendicant who has 
renounced his order. 

9.  Asamüvrtta,* —A Brahmacārī who desists from return- 
ing home though he has finished his study. 

6. Vrātya,-—A man of the first three classes who has lost his 
caste owing to the non-performance of the principal sazesküras. 

7. Agnityági.'—One who has discontinued keeping the 
sacrificial fires. 

5. Spadharmacgyutakulika.*— A man of high birth who 
has abandoned his religious principles. 

9. Srānta."—(Nissaūga according to the commentary of 
Asabáya). "lis corresponds to the expression sangebhyo 
vinirgatah of Manu " which means according to Medhātithi 
‘a householder who has renounced the Veda.’ " 


These people evidently show a distinct disregard for- 


religion, some by their denial of the existence of God, some by 
their refusal to stick to their faith and others by their omission 
to comply with the requisite forms and ceremonies. We shall 
see that our law“givers fully realised the utility of exacting an 
oath as a condition precedent to the reception of evidence, 
Now the administration of oath will be an unmeaning formality 
toone who does not believe in a Divine being superior to 
man ready to punish any deviation from truth or who cannot 
be trusted with regard to bis religious opinions. This really 
accounts for the rejection as witnesses of all persons who were 
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in any way considered deficient in religion or rather had no 
fixed principles about it. The modern law on the subject will 
be noticed in the chapter on ‘Oath.’ 


(d) Incompetency from fickleness of Nature. 


Stri.'— Women are not eligible to give evidence even though 
they may be pure and possessed of high qualifications, says 
Manu, on account of their wavering mind.* Devaņabhatta 
sees in the masculine gender in which Manu uses the words 
grhinah, putrinah, etc., in verse 62 (Chap. VIII) a general 
prohibition against women to be witnesses.  Nárada uses 
actually the word purusa in the enumeration of qualified 
witnesses and states that the  disqualification of women as 
witnesses is based upon the ground of their natural disregard 
for truth.‘ Medhātithi comments that ficklemindedness is the 
very nature of women and as such there cannot be any 
confidence in them though they may be highly qualified.” The 
general notions about women in ancient India were against 
any trust being placed in them in regard to legal matters, they 
being thought wanting in veracity and firmness of purpose. 
These notions are embodied in ancient cosmological speculations 
and the views of our law-givers were considerably influenced 
thereby as will be evident from the following extracts from 
Manu and Vasistha :—(1) *when creating them Manu allotted 
to women a love of their bed, of their seat and of ornament, 
impure desires, wrath, dishonesty, malice and bad conduct ' * 


* Manu VIII. 77. Vis. VIII. 2, Yāj. II. 70, Kau. III. 11. 68, 
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and (2) ‘women are the very embodiment of falsehood, this 
is known as a fixed rule.' ' These statements may well be 
compared to the observations of Mascurdus and Virgil regarding 
the levity and want of veracity and honesty in women :— 
" Credence in general ought not to be given to women for the 
simple reason that they are women, and their usual habit is 
to be fraudulent, false and deceitful." ‘‘A fickle and ever- 
changing thing is woman.'' 

We meet, however, with a rule of Manu to the effect that 
testimony of women can be admissible on matters peculiarly 
affecting themselves. He says: ‘ Women are to give evidence 
for women." * Medhatithi’s explanation is that the prohibition 
against the admissibility of women's evidence relates to cases 
where both the plaintiff and the defendant are  males.* 
Vicaspatimisra also remarks that the exclusion of women 
implies that they should not be allowed to give evidence for 
men.* When, however, the suit is between two females, or 
between a male and a female, there is no bar to women being 
witnesses. “‘A curious (it is to be hoped rare) authority, cited 
by Mr. Maenaghten in his volume of authorities, will illustrate 
the sort of case to which the testimony of women would be 
admissible. A woman having committed adultery with her 
husband's younger brother sued him for her maintenance, 
and selected his wife as the witness, and the only one to prove 
the fact. The case being that of a female, the evidence though 
but of one single (female was not only received, but held to be 
good and legal." 
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Medhātithi makes it clear that the intention of the rule 
women are to give evidence for women’ is not to disqualify 
men from acting as witnesses for women but merely to ordain 
that women can be admitted as witnesses in suits relating 
entirely to women, though on rare occasions, on the considera- 
tion that the reason for their exclusion, namely fickleness, does 
not universally hold good, because there are some women who 
are as truthful as the best propounders of the Veda and have 
steadiness of purpose and of mind.’ 

The exclusion of women would appear contradictory to 
such injunctions as ‘on failure of qualified witnesses evidence 
may be given by women.’* Medhātithi notes it and says that 
there 1s no inconsistency inasmuch as this injunction refers 
to cases where women can be questioned and examined just 
after the occurrence so that there cannot be any room for the 
suspicion that their mind has been tampered with by any person. 
When, however, there is an interval of time, it is quite possible 
that they, fickleminded as they are, have been won over by the 
party whose case is weak and consequently should not be 
admitted as witnesses.” 

It is evident from what has been said that the Hindu Law 
rejected the testimony of women generally if not absolutely. 
Muhammadan Law also rejected the evidence of women in 
charges of adultery and in some other cases. Best in giving 
a concise history of the matter says: '' Nor were these merely 
Asiatic views. The law of ancient Rome while admitting the 
testimony of women in general refused it in certain cases, 
The civil and canon laws of mediaeval Europe seem to have 
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carried the exclusion much further. The following extract 
from the work of an able French jurist shows how long the 
principle held its ground on the Continent. "After women had 
been admitted to bear testimony by an ordinance of Charles VI 
(of France) of the 15th November, 1394, it was long before 
their evidence was considered equivalent to that of a man.” In 
Scotland also until the beginning of the 18th century, female 
sex was, in the great majority of instances, a cause of exclusion 
from the witness-box and until 1868 was a disqualification for 
witnessing instruments. Even the old English lawyers occasion- 
ally rejected the evidence of women on the ground that they 
are frail, Sir Edward Coke in the reign of Charles I, without 
a single note of dissent or disapprobation writes ‘thus: ‘In 
some cases women are by law wholly excluded to bear testimony; 
as to prove a man to be a villain.’ It seems also that in very 
early times their testimony was insufficient to prove issue born 
alive, so as to entitle a man to be tenant by the courtesy : 
neither could they prove the summons of jurors in an assize." ' 

This degrading incapacity has now been removed and the 
tesfimony of women is now universally admitted not only in 
the courts of Europe but in all those under British sway 
in India. 


(e) Incompetency from Low Status, Low Birth, 
Low Profession, etc. 


1. Gramabhria and qgrümayàajaka.—'The former has been 
excluded by Kautilya and the latter by Nārada. A grāmabhrta 
is one who has to depend for his maintenance on the people 
ofa village. We find also the term grāmabhrtaka used by 
Kautilya which seems to have the sense ofa village servant.* 
We hear of a paid servant of the village in Manu also. We 


Best on Evidence, pp. 55-50. 
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learn from another authority that gramabhrtas were Brahmanas, 
though of very low order and status. They constituted the 
fifth and grāmayājakas (village priests conducting the religious 
ceremonies of all classes of people in their villages) the fourth 
class of degraded Brühmanas.' The reason for the exclusion 
of the gramabhrtas and grāmayājakas is obvious. They derived 
their livelihood from each and every villager and it was their 
interest to see that they did not displease anybody. So they 
were naturally men of very weak principles and thus not 
reliable at all. 

2. Ayajyayajaka.—4A priest conducting the religious 
observances of persons of bad fame not competent to offer 
sacrifices. 

3. Ašrāddha."—One not performing the šrāddha ceremony 
or not entitled to it. It may mean also one not admitted to 
$ráddha, i.e., one not allowed to partake of obsequial feasts, 
t.e., a Brahmana of low status and deeds. 

4. Karuka.'—Kürukas are those who earn their livelihood 
by some crafts. They are carpenters, weavers, barbers, 
washermen, shoemakers, cooks and the like.” They are exeluded 
evidently on account of their low status. Kautilya characterizes 
them as impure.” Medhatithi thinks that their exclusion is 
due also to a desire on the part of the state to avoid interference 
with their ordinary avocations.' It is a fact that they depend 
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much upon the goodwill of the people and this good will is sure 
to be lost if they bave to act as witnesses, because it is the 
nature of men to be displeased with the witness through whose 
testimony they lose their case though it be a weak one.’ 
Moreover kārukas are men of mean nature and as such may 
swerve from the path of honesty and become partial  Kullüka's 
opinion is that their exclusion rests on the ground of their 
always being extremely busy with their own work." 

5. Antyüvasáyi.*—According to Asahāya the term means a 
Candāla (an outcast), i.e., one born of a Südra father and 
Brāhmaņā mother." —Aparārka explains that a person born of a 
father inferior in caste to the mother is meant.’ 

6. Ugra'—One born of a Ksatriya father and Sidra 
mother and whose business is to catch or kill animals dwelling 
in holes such as snakes. 

7. Südraputra.*—' The son of a Sidra woman, father's 
name and caste being unknown. 

8  Carmakrt.*—A  shoe-maker or leather manufacturer. 
It may also mean ‘one begotten by a fisherman on a Candala 
woman.’ 

9. Kuhaka."—A conjurer or a quack, t.e., one who 
practises incantations and the like with mysterious formulas 
and medicines. 

10. Ahiltundika.“—A juggler. 
11. Aindrajalika."—A magician. 


* apa a A owrafer eereSat cemere: aq sieni wafer aaa aif 
arfa: wmexrérargferasi i—Medh. on Manu VIII. 65. | 
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* gašunasrīu surarfwenm i—Kull, on Manu VIII. 65. 
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12. Vürdhusikadvija.—A Brahmin usurer. It may mean 
also a Brāhmaņa who purchasing a thing at its usual price sells 
it at a much higher one. 

13. Vikarmakrt*—One who follows an occupation forbidden 
by the scriptures, such as a Brahmana adopting the occupation 
of a Ksatriya and a Ksatriya that of a Vaiáya and so forth." 

14.  Manusya-pasu-mümsásthi-madhu-ksirámbu-ghrtavikretà 
Brāhmaņa.*—A Brihmana who sells ghee, water, milk, honey 
and the flesh and bones of men and beasts. 

15. Tailika.'—An oilman, i.e., an oil-grinder or oil manu- 
facturer. 

16. Mülika.—One who buys and sells roots or Gne who 
practises incantations with them. 

lī. Paupika.’—A seller of soup or broth. 

18. ŠSauņdika,*—A distiller or seller of spirituous — 

19.  Visajivi.'— One who deals in or lives by poison 

20. Lubdha.“—A fowler. 

21. Bhagavrtti."—Parü$ara Dbarmasamhitā and Smrti- 
candrika explain this term as ‘one who lives by the prostitution 


of his wife.' "—In Asahāya's opinion it may mean also one 


who suffers his mouth to be used like a female part.’ ? 
22. Kusilava.“—A bard or singer. 
93. Sailusa (ra&güvatüri).^ Ar actor or dancer. 
24. Stāvaka."—A professional panegyrist. 


Nūr. IV. 186. * Manu VIII. 66. 
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25.  Hinasevaka.'—One who serves a base or mean person. 
6. Cara."—A spy. 

27. Sücaka.'—MA spy engaged by the king. His business 
is to declare the faults of others.* 

28.  Varsamaksatrasucaka.'— A bad astrologer. The Vira- 
mitrodaya divides it into two terms : (1) One who prophesies rain, 
i.e., àa weather prophet and (2) an astronomer, i.e., an astrologer.’ 

It must, however, be understood that a person was con- 
sidered incompetent on the ground of his low status, low birth or 
low profession if he was to depose in a case where both the 
parties were high-class men. When one of the parties or 
both the parties happened to be low-class men, the witnesses 
called by them were necessarily to be of low class. We have 
already referred to the rules which demand that witnesses are 
to belong to the rank and class of the party by whom they 
are called and further that men of the lowest caste should 
give evidence for the lowest. | 

It has already been seen that certain people owing to 
their peculiar. position and functions have been declared in- 
competent to give evidence and that the šrotriyas have been 
mentioned as foremost among them.' We shall now advert 
to the case of the šrotriyas but before doing so we shall do 
well to refer to the case of the king and king's men (rāja- 
purusa, i.e., government servants) who have also been rendered 
disqualified by several authorities. 'The reason assigned for 
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the disability of the king by the commentators Medhatithi and 
Kullüka is that he is the lord of all and as such incapable 
of being questioned and  examined.' Devanabhatta remarks 
that as the king has to attend to diverse duties, he is not 
to be a witness. We know from several texts that the 
king was to decide all law-suits either personally or through 
judges. He was thus represented by the tribunal and thus 
if he was held eligible to testify before it there would 
have arisen the absurdity of asking him to give evidence 
to bimself. But as in modern times ‘a judge is a competent 
witness and can give evidence in cases being tried before 
himself provided that he has no personal or pecuniary interest 
in the subject of the charge, and he is not precluded thereby 
from ‘dealing judicially with the evidence of which his own 
forms a part,’ so in ancient times also the king sometimes 
waived his privilege and acted as a witness in cases about 
which he had a personal knowledge (e.g., when an offence or 
contempt was committed in his presence and when he himself 
heard the speeches of the plaintiff and the defendant)' and 
which were found difficult to be decided on account of the 
scantiness of other kinds of evidence at hand. That this was 
the accepted view is clear from the fact that he is mentioned 
as one of the akrta witnesses. Medhatithi rightly remarks 
that prohibition in the case of the king means that his evidence 
should not be preconstituted by requesting him to the effect 
*you shall be my witness' at the time when one lends out money. 
The great commentator further states that the king should 
not appear in court as a regular witness of the ordinary class 
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but if he so pleases, he may only corroborate the statements 
of other witnesses by written notes or certificates.! All this 
undoubtedly proves also that the difference that exists between 
incompetency and privilege was observed in ancient times 
as well, An incompetent witness could not be examined as 
a general rule but a privileged witness was allowed to depose 
and his testimony was legal if the privilege was not insisted 
upon. Kautilya insists, however, that the king can never be a 
witness not even in cases about which he only possesses a 
personal knowledge." ‘The modern idea seems to be that the 
king, if he so pleases, may be examined as a witness in any case, 
civil or criminal, but not without being sworn. 

So far as the rdjapurugas (government servants) are 
concerned, they have not been rejected by Manu, Visnu and 
Yājūavalkya but by Kautilya, Narada and Katyayana. According 
to Brhaspati rājapurusa is a technical name given to the officer 
of the court whose duty is to compel the attendance of the 
defendant, assessors and witnesses, to keep both the defendant 
and the plaintiff in custody if they have given no sureties and 
also to guard the witnesses.” Asahàya explains the word 
simply as sevaka, t.e., a servant of the king.* This commen- 
tator thinks also that the term may, more particularly, be 
referred to the king's chief judge (pradvivüka). A servant 
as a general rule is incompetent to testify according to Manu. 
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This we gather from verse 70, Chap. VIII.  Visnu does not 
explicitly say anything about government servants but excludes 
all who are not their own masters. Bodhāyana declares 
that serving the king constitutes a great guilt? Regarding 
the rdjapurusas and their incompetency Kātyāyana says 
the following: ‘Those who are posted by the king in 
villages, towns and countries or in high offices or are 
dear to him are styled rājapurugas; they should not 
be asked any question as witnesses because they are 
always devoted to the king.'* Kātyāyana'a prohibition does 
not apply at least in the case of prādvivāka who is 
mentioned as an akrta witness, i.e., one whose evidence though 
receivable on special occasions cannot be pre-appointed). We 
may assume that all high officials were competent witnesses 
though they enjoyed some sort of privilege and exemption. 
Kautilya holds a class of officers such as yuktas, upayuktas 
and bhrtakas in suspicion and says that they should be very 
carefully watched over. ‘It is possible to mark the move- 
ments of birds flying high up in the sky; but not so is it 
possible to ascertain the movements of the yuktas of hidden 
purpose''—ihis is how he characterises such officers. ‘The 
term rājapurugā occurring in Kautilya's list of incompetent 
witnesses is after all of doubtful connotation. It is practically 
certain, however, that it does not include all officers in service 
of the state but probably those just spoken of who were in 
the lower grades of the departments mainly connected with 
revenue and thus generally greedy and about the examination 
of whose conduct mainly he says so much. 
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As to the Srotriyas, they have been excluded by Manu, 
Visnu, Yājūavalkya, Kautilya and Narada. Vasistha, Kātyāyana 
and Vyāsa are in their favour! Medhatithi explains that 
érotriyas are those who are always engaged in vedic study or 
performance of religious rites and thus they should not be 
called as witnesses for the reason that giving evidence 1s pre- 
judicial to such rites. Kullūka also says that they are always 
busy with their studies and performance of sacrifices and so 
itis not proper to disturb them by calling them to courts.* 
Their exclusion seems to lie after all in their entire renuncia- 
tion of earthly interests .which makes them disqualified to 
appear as witnesses in a court of justice. Medhatithi very 
emphatically says that the prohibitory injunction does not 
insinuate anything against their credibility; they are perfectly 
honest and reliable and so their evidence has rather the force 
of establishing any fact to which they may speak. What is 
denied therefore, he continues to say, is not their trustworthi- 
ness but the propriety of their appearing as witnesses as in 
the case of the king.* Raghunandanā makes the point clear. 
He says: *' The king and the judges may not ask the šrotriyas 
any question for fear of being cursed on account of appointing 
them to do sucha trifling thing as giving evidence and more- 
over they are always busy with their sacrifices and vedie studies 
and thus may forget things in connection with other people. 
So no useful purpose can be served by calling them as wit- 
nesses. Butif they of their own accord agree to give evidence, 
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they are always welcome to do so.''* Thus it becomes clear 
that the érotriyas, like the king, were privileged persons and 
their evidence was admitted if the privilege was not insisted 
upon. We may accept the views of  Vaéistha, Kātyāyana 
and Vyasa regarding the eligibility of the šrotriyas in this 
light. Devaņabhatta explains, however, the word £rotriya as 
used by these authorities as merely * a reciter of hymns.’ The 
$rotriyas excluded by different authorities, according to him, 
are “those who are always engaged in their sacrificial duties 
and thus dead to the worldly concerns.'* The exclusion of 
the lingasthas? (those in holy orders, i.e., religious students) 
by Manu rests exactly on the same ground as that of the 
$rotriyas. 

We find also mahdpathika (one engaged in a long journey) 
and samudravanik (sea-trader) among the incompetent witnesses.* 
The exclusion of these people is evidently based on the ground 
that the production of their evidence would be impossible 
or cause endless vexation, delay and expenses. The modern 
jurisprudence also does not deny the necessity for rejecting 
even the most legitimate evidence when it becomes evident 
that the liberty of adducing evidence which is conceded to 
every litigant has been so grossly abused as to stop the 
administration of justice. 

It must be admitted that these exclusionary rules are 
highly artificial and can hardly be justified in actual practice. 
A strict observance of such rules certainly leads to the 
necessity of increasing the media of investigation and hampers 
justice to a great extent. The point to be noted, however, 
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is that the principle of repudiation was mainly confined to 
the pre-appointed and not to the casual evidence. Manu says, 
'* in all cases of violence, of theft and adultery, of defamation 
and assault, the judge must not examine the competence of 
of witnesses too strictly."' This view is strongly supported 
by Kātyāyana, Vigņu and Nārada.* It is justly observed by 
the Vivādārņavasetu that offences like theft,  adultery, etc., 
are committed in secret and thus in cases like these witnesses 
are available only by chance and hence there should not be 
any strict investigation as to their competency or otherwise.” 
Kautilya disqualifies enemies, co-partners (accomplices) and 
wife's brothers even in such circumstances. Narada also puts 
alimitation upon the rule just spoken of by saying that even 
in such cases infants, women, a single witness, a forger, a 
friend and an enemy must not be allowed to give evidence." 
U$anà is not for rejecting any person in criminal cases of the 
above description whether he be blind, deaf or a slave, a leper, a 
woman, an infant or an aged man, provided he is not interested 
as a party to the suit or in the event of it.” Medhātithi's idea 
also is that any man may be examined as a witness in cases of 
emergency where it is not possible to pre-constitute evidence 
but it requires to be seen that he is not untrustworthy on 
account of the presence of love, hatred, malice or avarice in 
him and further that he is possessed of understanding? It 
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becomes clear on the whole that our law-givers and jurists 
were fully aware that a demand for witnesses of more than 
ordinary intelligence, knowledge and credibility was possible 
only in cases where the parties had the power to select their 
own witnesses and that if it was pressed even in cases where 
the parties had not this power and where a certain fact had 
been witnessed incidentally only by persons not competent to 
be witnesses in the eye of the law, then it would amount to the 
exclusion of all attainable evidence on the question in dispute 
and thus to tbe frustration of justice. We know further from 
a text of Vyāsa and the observations made on it by Devanabhatta 
that even in civil suits the principle of exclusion was observed 
only when qualified witnesses could be had in abundance ; but 
in the absence of such witnesses, those who were not excluded 
by express injunctions could be allowed to depose though they 
did not possess the requisite qualifications of a witness. The 
text of Vyāsa runs thus: When a man is known as not tainted 
by any defect (though he is not otherwise qualified, i.e., though 
he is not a householder, a native of the place or endowed with 
learning, etc.) he cannot be rejected.* | 

The modern legislation does not presume incompetency in 
a witness. Its tendency has been ‘rather to allow a witness 
to make his statement, leaving its truth to be ascertained by 
the tribunal than to reject his testimony altogether. Competency 
thus becomes the rule, and incompetency the exception ; and 
incompetency is reduced within a narrow compass. Proceeding 
on this principle, the Evidence Act declares all persons to be 
competent witnesses except such as are wanting in intellectual 
capacity. Granted this capacity all persons become admissible 
as witnesses it being left to the court to attach to their evidence 
that amount of credence which it appears to deserve from their 
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demeanour, deportment under cross examination, motives to 
speak or hide the truth, means of knowledge, powers of memory 
and other tests by which the value of their statements can be 
ascertained if not with absolute certainty, yet with such a 
reasonable amount of conviction as ought to justify a man of 
ordinary prudence in acting upon those statements. Thus the 
question. of competency has now been converted into one of 
credibility and neither want of religion nor physical defect not 
involving intellectual incapacity nor interest arising from the 
fact that a witness is a party to the record, or wife or husband 
of such party or otherwise, nor the fact that the witness is an 
accomplice in the commission of-a crime form any ground for the 
exclusion-of testimony.’ | 


Competency and Conipellability. 


A very important point to note is that according to our 
ancient law-givers all persons competent to act as witnesses 
"were compellable to do so and thus competency and compel- 
lability were intended to be co-extensive. Witnesses were 
compellable not only to undertake to give evidence, to come 
to the court and to be sworn but to answer all questions 
that might be put to them after they had been sworn.  Kautilya 
says, ''parties shall themselves produce witnesses who are not 
far removed either by time or place ; witnesses who are far 
removed either by time or place, witnesses who are very far or 
who will not stir out, shall be made to present themselves by 
the order of the judges.''?* The means to enforce the attendance 
of witnesses was to inflict punishment either corporal or in 
-the shape of fines, or render them liable to civil action. for 
damages in case of their refusal to give evidence and consequent 


* Woodroffe and Ameer Ali, p. 842. i EN E, 
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non-attendance. Thus Yājūavalkya tells us that a man who 
knowing all refuses to give evidence should be punished like 
a false witness. Again ‘if any person does not answer 
questions about a loan, he must be compelled by the king to pay 
all (both the capital and interest) on the forty-sixth day and the 
king shall take the tenth part of the money realised.'? Similar 
injunctions are found in Manu and Brhaspati as well. 
According to Manu a man who without being ill does not give 
evidence and answer questions in cases of loans and the like 
(rnddisu) within three fortnights (after the summons) shall become 
responsible for the whole debt and pay a tenth part of the whole 
(as a fine to the king).* Brhaspati says that a witness who 
being summoned to give evidence does not come to the court 
though he is not ill shall have to pay the whole amount of 
the debt and a fine after three fortnights.' Kütyayana also says 
that if a witness refuses to give evidence he will have to pay 
the whole debt with a fine and in cases other than those of 
debt he will have to pay a fine of three hundred coins.” 
Medhātithi aptly remarks that the expression ūdi in rnādisu 
in Manu's text sufficiently indicates that what is stated there 
applies to cases of every description and not only to cases 
of debt. He further expresses the opinion that the punish- 
ment of a witness for refusing to give evidence should consist 
simply in his being liable to bear the burden of the defeat- 
ed party." 


! -Yaj. II. 79. 
" Xe}. II. 78. 
^ Manu VIII. 107. * 
* cared aay mare are? qgqafaafsre: i 
wy ga 4 era: aim fao sere 9: i—Se, p. 212. 
* ardt grey Su aep are OE | 
qisa faarzu fant cornea q—Pds., p. 115. 
* aqfaata wispeeC que. | ufu cage Vreufkum are wafer cesta 
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Thus the remark ' that the duty of citizens to appear before a 
court of justice and testify to such facts which they know and 
which may be necessary for the due administration of justice is 
one which has been recognised and enforced from an early 
period, and every court having definite power to try cases could 
call for adequate proofs of the [acts in controversy and to that 
end to summon and compel the attendance of witnesses' applies 
to India as well.  Kautilya further tells us that the witnesses 
were entitled to their *treasonable costs and charges" and that 
these costs had to be paid by the defeated party.* It would be 
interesting to note that the modern law on the subject is not at 
all different. It is laid down that ‘a person who without just 
cause absents himself from a trial at which he has been duly 
summoned to attend as a witness, or a witness who refuses 
to give evidence, or to answer questions which the court 
rules proper to be answered, is liable to punishment for con- 
tempt.’ The following imaginary case has been put in illustra- 
tion of this rule. * Were the Prince of Wales, the Archbishop 
of Canterbury and the Lord High Chancellor to be passing in 
the same coach, while a chimney-sweeper and a barrow-woman 
were in dispute about a half-penny worth of apples, and the 
chimney-sweeper and the barrow-woman were to think proper 
to call upon them for their evidence, could they refuse it? 
" No most certainly not." An exception exists in the case of 
the Sovereign, against whom, of course, no compulsory process 
of any kind can be used.’ * 


Parties to the Suit —if eligible to give evidence, 


We do not definitely know whether the Hindu Law of 
Evidence permitted the parties to the suit to give evidence. 


' See Woodroffe and Ameer Ali, p. 885. N 
* gaafe fanmade arad rait eum i —ILI. 1. 58. 
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As a matter of fact all legal treatises are silent on this point. 
It has, however, just been seen that incompetency from 
interest is an accepted principle of the Hindu law of evidence.’ 
Thus when the evidence of a person, though indirectly interested, 
was not to be received in apprehension that interest or bias 
might taint his testimony with falsehood or misrepresentation, 
itis only reasonable to suppose that persons having a direct 
interest in the suit as parties either in the event of it or in 
the matter in question, were, as a matter of course, deemed 
incompetent to testify on the ground that such persons were 
not likely to tell the truth to their own disadvantage. That 
both the parties are interested when the case is a civil one is 
obvious. In criminal proceedings also both the parties have 
their respective interests. The chief interest of the prosecutor 
is to see the party by whom he has been injured duly punished. 
Besides this he had some special interest also under the Hindu 
law. We know from the Visnusmrti that the prosecutor became 
entitled to particular benefits and advantages upon obtaining 
a conviction of the accused person, such as the expenses of 
cure in cases of assault and a restitution of the property stolen 
in cases of theft. About the interest of the party charged with 
a crime hardly anything need be said. His life and honour 
depend upon the result of the criminal trial against him. So 
if he is admitted as a witness to give evidence on his own behalf 
he will not only be on his guard not to make any self-harming 
statement but will devise all kinds of untruth also to prove 
that he has not taken any part in the commission of the crime 
with which he has been charged. The rules regarding the 
*burden of proof' also indicate that an accused person was 
not generally allowed to be examined asa witness on his own 
behalf. We havé seen that when a man brings a charge against 
another and when the latter denies it, the former is the party 


* Chapter on the ' Competency and Incompetency of Witnesses.’ 
* Vig. V. 75 and 89. 
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to be put on proof. for the reason that he states an affirmative. 
So the onus of proving the guilt of the accused being upon 
the accuser, the former was not at all required to prove or 
disprove anything. In short though there is no definite rule 
in our books on the subject of the competency of the parties 
to give evidence, yet it can be said almost to a certainty that 
the practice of admitting them as witnesses was not much 
in vogue and looked upon with favour in ancient Indian law. 
It may be noted here that the English rule on the subject was 
not at all dissimilar even in the middle part of the nineteenth 
century and that the removal of restrictions on the admissibility 
of the evidence of the parties is the result of a number of 
enactments passed on different occasions between 1814 and 1898. 

So far as can be gathered from the Arthašāstra, an 
inquisitorial principle seems, however, to have been recognised. 
For we find Kautilya in favour of subjecting the accused in 
cases of theft to a series of interrogations about the * nature of 
the work he did during the day previous to the theft and the 
place where he spent the night till he was caught hold of.'' 
According to him further a suspected person will not 
generally be arrested three days after the commission 
of the crime on the ground that interrogations that may be 
* put to him will not be of much use because he may not 
then be able to account for his movements apparently owing 
to forgetfulness.” Kauļilya continues to say that a satisfactory 
explanation of the criminating circumstances will be regarded 
as a proof of his innocence and à non-explanation of the same 
will tell strongly against him.” Kautilya evidently does not 
believe in the presumption of innocence for the accused and 
assumes his criminality. 

+ ma: quer: were «oft fare srreeanfefe want i—IV, B. 
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A vivid picture of the way in which interrogation of the 
accused was conducted in ancient India is presented by the 
trial of Cārudatta in the famous drama  Mrechakatika. 
Cárudatta was charged with the murder of Vasantasenā, bis 
mistress, and when brought to the court was asked several 
questions to which he could not give satisfactory answers. 
This was taken as an additional proof of his guilt and he 
was convicted.' 

Though the special interrogation of the accused is un- 
doubtedly a moral torture to him it was intended to be applied 
with a view to getting at the truth of the matters in question 
before the tribunal which would otherwise remain undiscovered. 
It must be admitted that the discovery of truth may be much 
promoted by questioning the accused and eliciting answers 
from him because he knows best whether he is guilty or 
innocent, Considered in this light the practice may be said 
to have its value. But what may be urged against it is that 
‘it assumes the guilt of the accused before proof, makes the 
judge enter into an intellectual fight with him on that hypo- 


thesis, impairs his impartiality and thus detracts from the 
moral weight of the condemnation of the accused however guilty 


he is.” It deserves to be noted that these are some of the 


“considerations which are responsible for the abolition of the 
practice which prevailed in the mediaeval tribunals of the civil 
and canon laws and survives with all its rigours in many 
continental tribunals even at the present day. 


Kautilya seems to recommend also the practiee of torturing 


suspected persons physically with a view to compelling con- 


pressions and extracting truth from them. We find him pre- 
— geribing karma for a suspected person who cannot explain his 
movements consistently with his innocence as well as for those 


note guilt is believed to be true.” He gives also a list of 
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subjected to them and to whom they are not to be applied.’ 
Karma means krechravyapara and tādana according to Ganapati 
Sāstri * and has been rightly rendered by R. Shāmašāstrī as 
‘tortures.’ That the practice is most disgraceful and cruel 
cannot be denied. It may, however, be pointed out that it 
was so long dominant on the continent and though never 
legalised in England was frequently adopted there by authority 
of Royal Warrant between 1557 and 1640. 

A word about false confessions. Kautilya mentions the 
case of Māndavya who made self-criminative statement. The 
great sage, though quite innocent, admitted himself guilty of 
the offence of theft being alarmed at the circumstantial evidence 
against him and with a view to escaping torture as the result 
of which he was convicted." It is not too much to say that 
his conviction proceeded chiefly on his confession. What 
Kautilya means to say is that ‘justice will suffer if the 
confession of an accused person is made the sole basis of his 
conviction, because sometimes confessions, though indisputably 
false, are made and it is not always possible to ascertain 
the motive which has led to them.” There cannot be any 
question about the soundness of the principle underlying this 
iden and it works in the most advanced system of modern 
jurisprudence as well. 


Examination of Witnesses. 


— to Manu witnesses are to be examined in the 
forenoon in the presence of Brāhmaņas and images of gods; 
they will have to be purified and to face the north or the east.* 
Vasistha lays down that witnesses will have to take oath before 
they are examined and answer questions facing the east and 


3 = aa fad eet —IV. Bg. 
* Arthašāstra (Gaņapati's edition), pp. 156-157. 
* Kaufilya, IV. 8. T TU NL B7. 
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touching such things as gold, cow-dung, dūrvā-grass, etc. 
Visnu enjoins that the judge should summon the witnesses at 
the time of sunrise and examine them after having bound them 
by an oath.* The taking of oath and all other formalities were 
apparently intended to fill the minds of the witnesses with a 
solemn awe and fear of spiritual punishment in case the evidence 
given by them be false. The texts of Manu, Kātyāyana and 
Narada show that witnesses had to be examined in the sarasad 
or sabhā which was nothing but the judicial assembly or court 
of modern days.” Kātyāyana says that witnesses are to depose 
in the sabhā and nowhere else. Now we know from some 
smrti texts that besides the members of the assembly other 
persons were also allowed to be present there or in other 
words that the court was open to all persons.” From all these 
it appears that our law-givers fully realised that highly beneficial 
results could be obtained from taking evidence in public. The 
advantages of the publicity of judicial proceedings cannot be 
overestimated and are recognised by modern systems of 
jurisprudence as well. It is rightly thought that * publicity of 
the examination or deposition operates as a check upon 
mendacity and incorrectness.' We may read the following 
observation with interest.  '' Environed as he (the witness) sees 
himself by a thousand eyes, contradiction, should he hazard a 
false tale, will seem ready to rise up in opposition to him from 


'* Bo., p. 206. 

* VITI. 19. According to Apastamba ‘a witness is to be examined 
before kindled fire, standing near a jar full of water, in the presence ol 
the king and with the consent of both parties and of the assessors.’ 

II. 11. 29. 7. 
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Nar. Appendix 10. 8. B, E. (Vol. XXXIII), p. 224. 
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a thousand tongues ; many a known face and every unknown 
one, presents to him a possible source of detection, from 
whence the truth he is struggling to suppress may, through 
some unsuspected channel, burst forth to his confusion.''' 
Manu, Yājūavalkyā and Kiütyáyana lay down that witnesses 
are to give their evidence in the présence of the plaintiff and 
of the defendant.” The utility of this rule lay in the fact that ” 
the parties for whom and against whom they spoke could easily 
detect any deviation of truth in. them and ask them such 
questions as would serve their purpose. 

The thing in dispute was also to be kept in view of the 
witnesses at the time of their examination. In cases relating to 
immovable property the court had to shift near it and when 
movables formed the subject-matter of the suit they had to be 
brought to the court.” A text of Kātyāyana has been interpreted 
by the Viramitrodaya as indicating the essentiality of the thing 
in dispute being placed before witnesses. The text declares 
that the examination of witnesses may even take place in the 
absence of the parties but not in the absence of the thing in 
dispute.* The law extends this principle to cases of murder 
by requiring that the examination of witnesses should take 
place before the dead body.* It is further provided that when 
the dead body cannot be found the things indicating the 
commission of the crime should be put before the witnesses.^ 
This has a resemblance to the modern law of evidence according 
to which the things in connection with the commission of a 
crime are produced before the court as exhibits. 


* Best on Evidence, p. 88. 
* Manu VIII. 79 ; Yāj. II. 73 ; amm: feu: stapnfdwefa qfqvi— 
Kat. (Mit. on Yaj. II. 73). 
* Viram., p. 167, Sc., p. 206. 
* Viram, p. 167. 7: 
18 4 mire: ardir wreüw mawfet-—(Kāt.), Viram., p. 108 ; fmrafavt is 
ce at 
+ wen og feww o2 fore wfe Viram., p. 168. 
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There are, however, certain exceptions to the general rule. 
We know from a text of Kātyāyana that when things in dispute 
are such as can be weighed (such as gold), counted (such as coins) 
and measured (such as grains—godhüma, paddy and the like), 
witnesses may be examined in their absence also.! 

- Another very important. principle recognised by the Hindu 


aw of evidence is that witnesses are to be examined each separate- 


ly (prthak prthak). Narada and Katyayana are our authorities 
on the point. They do not state, however, if witnesses are to 
give their evidence without the hearing of each other also. 
Gopāladāsa Siddhūntavāgīša, a comparatively recent writer on 
Hindu law, expresses the opinion that the expression prthak 
prthak in the texts of Nàrada and Kātyāyana implies that witnesses 
are to be examined without each other's hearing.* The usefulness 
of tne practice seems to have been recognised, however, at a much 
earlier period. For we have definite texts from Vasistha declaring 
that if a certain fact has been witnessed by some persons assembled 
together, they are to depose also in that manner, - i.e,, being 
assembled ; if they have witnessed it separately, then only evidence 
should be given by them separately ; if the fact has been seen bv 
different persons at different times, then they are to give evidence 
one by one and in different times, i.e., out of the hearing of each 
other. Evidently this text-writer realises that combination of 
witnesses in certain cases should not be allowed on the obvious 
ground that the evidence of one witness may exercise dangerous 
influence over others. Gautama's rule on the subject should also 
be noticed in this connection. It is to the effect that witnesses 


shall hot speak if they are examined singly” ‘The Viramitrodaya 





holds, on the authority of the texts of Vasistha just referred to. 


! Viram., p. 168. 

* Nar. IV. 198; see also Mit. on Yāj, II. 73, 
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(hat this rule is to apply when there are many witnesses at a time 
to a fact. The rule that witnesses should be examined all at a 
time refers to the practice which must have prevailed in ancient 
time of confronting witnesses who might have seen or heard a fact 
being assembled. The adoption of this practice is not peculiar to 
the Hindu system of jurisprudence. "Taylor's observations on the 
point are so illuminating that we do not make any excuse for 
quoting them. — '' In former times when the evidence of witnesses 
called on opposite sides was directly conflicting, the court would 
often direct that the witnesses should be confronted ; and on one 
remarkable occasion, no less than four witnesses were for this 
purpose placed together in the box. This practice which is still 
recognised in the Ecclesiastical Courts and Court of Probate, and 
which still prevails largely in the County Courts, where it is pro- 
ductive to highly useful results, has, for some unexplained reason 
grown into comparative disuse at Nisi Prius. This is to be regret- 
ted, for the practice certainly affords an excellent opportunity of 
contrasting the demeanour of the opposing witnesses, and of thus 
testing the credit due to each; it also furnishes the means of 
explaining away an apparent contradiction, or of rectifying a 
mistake, where both witnesses have intended to state nothing but 
the íruth.'' * 

A verse quoted by the Mitāksarā enjoins that witnesses are 
not to be asked the same question again and again.’ The intention 
of the rule is obviously to protect a witness from the vexation of 
being compelled to answer a question which though substantially 
answered has been repeated to him to see if something new suited 
to the purpose of the questioner can be extorted from the witness. 
This verse further declares that what a witness says quite naturally 
is to be accepted in evidence. We have a verse of Manu also which 
expresses exactly the same view. According to it ' what the 


c agfa wfawiwesümarerfaung —Viram., p. 169. 
" Goodeve on Evidence, p. 69. 
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witnesses declare quite spontaneously, t.e., without being in- 
fluenced by any motive or consideration, should be received in 
trials.' * Medhātithi expounds the law thus : it should be ascertain- 
ed what part of the evidence given by a witness is out of some 
consideration such as acquiring religious merits by not being a 
cause of suffering to anybody and what part is in accordance with 
what he actually saw or heard. The part of evidence whick 
appears to be delivered out of some consideration should be re- 
jected and the rest accepted, The great commentator illustrates 
also the point by giving an example : suppose a certain man accuses 
another with having insulted him and the aceused denying the 
charge, a witness is called to testify to the fact. "The witness 
says ' it is true that the accused has insulted the complainant, but 
it has been done in joke and not in malice.'* Now the point to be 
considered is that the accused does not found his defence on having 
said or done something in joke which the complainant has taken 
upon himself as insult and as such it is just possible that the 
evidence of the witness is not quite natural but due to the consi- 
deration that by stating the facts exactly as they happened he may 
incur the sin of causing hardship to a fellow being. Medhatithi s 
idea evidently is that the right course to be followed in such a 
case is that the evidence of witnesses which strictly relates to the 
fact in issue should be accepted and all qualifying statements going 
beyond the defence taken by the accused and apparently emanating 
out of some motive or consideration rejected. 

Medhātithi further sees in the expression sāntvayan (gently 
exhorting) occurring in verse 70 of Manu a prohibition against 
harshly questioning a witness. He rightly thinks that the use of 
barsh=words is a cause of intimidation and intimidation in its turn 
causes perplexity and failure of memory,* and thus if a witness 


Manu VIII. 78, 
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becoming intimidated cannot remember all the particulars of a 
case to which he is to bear testimony, then the very purpose of 
calling him as a witness will be baffled. 

We meet with some authoritative smrti texts which seem to 
have a very special significance as to the Hindu law of Evidence. 
These texts clearly indicate that the character of the witnesses 
called in by a party could be questioned by the opposite party if 
it occurred to him that they had such a general reputation for 
untruthfulness or moral turpitude that they were unworthy of 
credit. They also go to prove that the ancient Hindu law-givers 
made sufficient provision for the protection of witnesses against 
their reputation being injured by false allegations regarding their 
character. These texts are rendered below for ready reference :— 

** The faults of the witnesses of either party are to be men- 
tioned by the opposite party. They are to be mentioned one by 
one in a written petition. * If the allegations against certain 
witnesses are substantiated these witnesses are to be sent away. 
Otherwise the party who makes these allegations is to be punished 
with fine." * '' The adverse party may bring the charge of bad 
character and other faults where such faults exist. But if ho 
alleges faults against a faultless witness, he is to be punished with 
a fine equal to the amount in dispute." * Parāšara Dharma- 
sambhita * has the following note on these texts:—' Suppose the 
defendant mentions before the judges that the witnesses of the 
complainant are guilty of certain faults. The judges should there- 
upon ask them * 'Do such faults really exist in you? * If they reply 
m the affirmative they should not be accepted as witnesses. Tf 
they deny the cbarge then those faults are to be proved by the 
defendant. If he fails to prove them then he will be punished 
according to the nature of the suit." A text of Kātyāyana further 
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declares that faults of witnesses to be pointed out by the opposite 
party are those which are gūdha (secret) and the faults which are 
prakata (apparent) need not be pointed out by him but should be 
taken cognisance of by the judges themselves The faults of the 
former kind are evidently those which are not detectable by others 
such as interest in the result of the suit, friendship with the party 
in whose favour his testimony is given, addiction o vicious prac- 
tices, want of moral character, etc. As to the nature of the latter 
kind of faults we should look to another text of Kātyāvana. From 
this text it appears that these faults consist of defects in witnesses 
which are quite apparent to the senses of the judges and 
other people. Devanabhatta comments that it is quite useless 
for the opposite party to draw the notice of the tribunal te such 
defects apparently for the reason that they are too obvious.) We 
may assume that the defects just spoken of are nothing but those 
which are thought to be the prima facie causes of incompetency, 
such as leprosy, childhood, womanhood, perfect lunaew, a state 
of intoxication and the like. 

The important point to be noted in the above discussion 13 
that whenever it was allowable to call in question the character 
of a witness it was competent to the other party to contradict it 

— and that any proof of his bad character or his having committed a 
crime greatly affected the admissibility of his evidence. This 
stands in strong contrast with the practice prevailing in the 
modern system of law under which every person offered as a witness 
is admitted to give evidence and incapacity from crime or bad 

E character does not interfere with his admissibility, though as a 
matter of fact the evidence given by him in order to be acted upon 

— — requires strong corroboration, its credibility being thought to be 

much less than what it would otherwise have been. 

We do not know for certain if the system of cross-examination 


3 Sc., pp- 191-192. 
* May, p. 24. 
^ So., p- 198, 
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was in vogue in ancient times, Practically we do not get any 
clear reference to it. The word vākyānuyoga, however, occurs in 
Kautilya.* It has been rendered by R. Shāmašāstrī as ‘ cross- 
examination " and is to be employed in lieu of torture to elicit 
confessions in the case of à female accused. A smrti text tells us 
of rákyapariksa (examination of statements) and another of 
vākyašodhana (clearing a statement of all errors),* but whether 
these were made by means of cross-examination, as we now under- 
stand it, is a matter of great doubt.  Haradatta scems to suggest 
that the word iti in the injunction wegg fenrat aaafa fafaa 
(Apastamba 11. 11-29-6) includes among other additional proofs, 
the proof of cross-examination as well. 


Weighing of Evidence. 


We have some rules also as to what should be done in case 
of general conflict between the witnesses called in by either of the 
parties. Manu lays down that when there are discrepancies in 
the statements of several witnesses, the assertion of the majority 
must be received ; if the number adhering to two conflicting state- 
ments be equal, then the statements of those distinguished by good 
qualities should be accepted, when there is conflict between equally 
Cistinguished witnesses, the evidence of the best among the twice- 
born (dvijottamu) should be considered as true.* Medhātihi sees 
in the use of the expression dvijottama a reference to the special 
consideration to be paid to the evidence given by a person of 
superior caste. Thus he says ' when there is a conflict between 
the two equally qualified witnesses, preference is to be given to 
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the deposition of the witness belonging to the higher caste.* This 
expression (dvijotlama) corresponds to kriyavantah in Brhaspati's 
text in the opinion of Kullüka and Raghava and means particularly 
cistinguished Brāhmaņas who fulfil their sacred duties. Brhaspati 
adds that when there is equality of such witnesses also then those 
who are purer in mind and deed should be relied on.* Yājūavalkya"s 
text on the subject is identical with that of Manu with this varia- 
tion that there the expression gunavattama is substituted for 
dvijottama.* Gunavattama is explained by the Mitāksarā as a 
person possessing the requisite qualifications of a witness in the 
greatest number, such as one who is endowed with a knowledge of 
the Vedas, studies the Vedas, practises religious rites and cere- 
monies as enjoined in the Vedas, has children and wealth and so 
forth.“ In the opinion of Kautilya also a consideration of the 
number of witnesses becomes most material when there is conflict 
of testimony. He says ' if witnesses differ, judgment may be 
given in accordance with the statements of a majority of pure and 
respectable witnesses or a mean of their statements may be 
followed.’ * Narada’s method of disposing of contradictions is 
almost the same. According to him '' when there is conflicting 
evidence, the plurality of witnesses decides the matter; if the 
number of witnesses 1s equal on both sides, the testimony of those 
must be accepted as correct who are of pure character. If the 
number of such witnesses is equal on both sides, the testimony of 
those must be accepted who are possessed of superior memory. 
When an equal number of witnesses possessed of good memory is 
found on both sides, the evidence of the witnesses is entirely value- 
less on account of the subtle nature of the law of evidence.'' * 


* gmgari gagaum RE mirzi wm (—Medh. on Manu VIII. 73. 
* Vm., p. 308; S. B. E. (Vol. XXXIII, p. 803). wfewen: after all 
is not a very good reading. 
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Another smrti text also declares that in the matter of conflict- 
ing testimony the decision should be arrived at by the difference in 
number or in quality aming the witnesses; when the witnesses 
are equal in all respects, they will not prove anything.' 

Authorities thus agree that in cases of contradiction between 
two sets of witnesses, the evidence of that set is to decide the suit 
which has any point of distinction either in number or in quality 
in its favour and when these two sets are equal in all respects and 
thus when distinction cannot be made between them, then their 
evidence will be deemed incapable of influencing the decision of 
the suit. Asahaya remarks that in such a case the rule that 
witnesses become incompetent because they do not agree with one 
another will apply (Nārada, IV. 160).* " 

All these observations, riz., that in cases of discrepancies the 
statements of the majority should be accepted, ete., will appear to 
be at variance with the rule contained in the following verse of 
Kātyāyana : 


afani fafgarnra fafé rat « afam | 
durādtsarararēt ara aa a afam: d 
This verse apparently tells us that * of the witnesses recorded and 
called by a litigant party, should one utter a contradiction, all are 
rendered incompetent by that contradiction." Jīmūtavāhana says. 
that the real significance of the text of Katyayana is otherwise and 
hence there is no inconsisteney : the text implies that the evidence 
of each of the two sets of witnesses is to be rejected also when there - 
is a majority on one side by a single person only.* Jīmuta- 
vāhana explains the position thus: suppose of the three |. 
‘witnesses called in by a party one bears testimony to a certain | fc "i 
“tact, another directly contradicts him and the third cither sup porta 
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one of them or says something quite new. Now it is evident that 
the evidence of the first witness is counterbalanced by that of the 
second and thus the third man is practically reduced to the position 
of a single witness, and as a single witness is generaly to be 
rejected, there cannot be any proof at all by witnesses. If the 
number of witnesses be five instead of three, and if four agree 
with one another and one only goes against them, tben the evidence 
of the majority will, of course, prevail, for the reason that there 
is a majority of three persons. But if the proportion be three and 
two, the case will not be decided by the evidence of the majority, 
because here also the evidence of two persons will be counter- 
balanced by that of the other two and as such the one who forms 
the majority will be a single witness. Vacaspatimigra and 
Mitramisra (author of a commentary on Yājūavalkya smrti as 
well) take the same view of the text of Kātyāyana. They both 
say that 1f there are three witnesses and if two of them are antino- 
mically related by differing from each other, and thus making 
it difficult to know which of them is a false witness, the evidence 
of the third witness will be deemed ineffective. Evidently eka in 
reference to whom anyathāvāda is regarded as a strong ground for 
the rejection of the evidence of all refers to the single person who 
forms the majority and anyathāvāda means contradiction in rela- 
tion to the statement of the minority. 

From what has been said it is clear that the texts quoted above 
want to substitute arithmetic for reasoning and observation in 
estimating the value of evidence. The unsoundness of such a 
principle is obvious,  Vijüüneávara notes it and expresses the 
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opinion that quality must prevail over number. He points out 
that the superiority of good qualities has been recognised even by 
Yājūavalkya and says that where respectable witnesses are few 
and others are many, the evidence of the former should be taken 
as outweighing that of the latter.’ 


Demeanour—A Test of Credibility. 


The Hindu law-givers think that the personal credibility of 
a witness can best be ascertained by his demeanour while under 
examination. According to Manu the internal disposition of 
suitors and witnesses should be discovered by external signs—by 
change of voice, by change of complexion and by change of aspect 
in the shape of perspiration, trembling, thrilling of hairs, etc., 
by eyes and by gestures such as the movements of hands, eyebrows 
and so forth.* Manu observes further in support of his statement 
that even in ordinary life the innermost heart is indicated by 
means of the variations of aspects, gait and speech and by changes 
in the eye and of the face.’ Yājūavalkya, Visnu and Narada are 
also of opinion that a consideration of miens and gestures becomes 
most material in determining the veracity or otherwise of a wit- 
ness. When a witness undergoes changes whether mental or 
physical, in speech or in act he is to be deemed dishonest. "Thus 
according to them, walking irresolutely and without any reason, 
licking the corners of the mouth, drawing repeated sighs, scratch- 
ing ground with the feet, shaking the arms and clothes, continuous 
change of colour in the countenance, dryness of throat and of lips, 
stammering, making contradictory statements, making long 
speeches which are not to the purpose and without being asked, 
not giving a direct answer and not looking a man full in the face 
on being looked at—all these must be regarded as obvious marks 
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of insincerity. Medhātithi says, however, that these statements 
must be taken with some qualification. His view is that the 
demeanour of a witness consisting in confusion, embarrassment, 
contradiction, irrelevant speeches, or distraction of mind must not 
be taken as a sure proof of dishonesty in him, for the simple reason 
that these changes may arise from other causes as well. Thus, he 
says, in many cases persons who are not used to the presence of 
great men become flurried even though they be quite truthful : 
while those that are expert manage to hide their real feelings." 
Vijianegvara expresses the opinion that such changes may establish 
a mere probability and not certainty of falsehood, because it is 
difficult to distinguish between changes that are spontaneous and 
those having some cause. If any man be intelligent enough to 
mark the distinction, even then defeat of the party producing the 
witness will not ensue, i.e., there would be no justification for 
totally disbelieving such a witness. He concludes by saying ‘ as 
people do not perform funeral ceremonies on the appearance of the 
probability of a person's dying, so in these instances although it 
should appear probable that a person will be defeated, still it is 
not the proximate cause of defeat.” 

In modern times also the weight due to the testimony of a 
witness is to a great extent determined by the deportment and 
manner in which he delivers it. Though it is thought that * the 
manner and deportment is undoubtedly indicative of the existence 
or absence of sincerity,’ yet ' it is recognised at the same time that 
a proper observation of it requires the most skilled and judicious 
discernment.’ Thé remarks of a modern writer is so instructive 
on the subject that we cannot resist the temptation of quoting 
them verbatim. ‘‘ A- witness may be very honest, although bist 
demeanour is, in some respects, open to censure and deserves 
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rebuke. Constitution of mind, habit, manner of life, may give 
him a coarse blunt tongue and a manner in appearance, yet not 
meant to be uncivil or disrespectful. Such a rough, unrefined 
nature or carriage may well consist with a habit of speaking the 
sruth, with an abhorrence of falsehood and a wish and determina- 
tion to give true evidence. Demeanour consisting in confusion, 
embarrassment, hesitation in replying to questions, and even 
vacillating or contradictory answers are not necessarily a proof of 
dishonesty in a witness, because this deportment may arise from 
bashfulness or timidity. . . . It may not be good behaviour in a 
witness to suffer his eyes to wander about the court while he is 
under examination, but this conduct may not be unnatural in the 
midst perhaps of an entirely new scene to him, and the distraction 
of mind occasioned by that employment of his eyes may well cause 
bim, on returning to his duty, to answer hastily and without 
consideration. But in all this there may be no intentiona! dis- 
respect to the court; and the witness notwithstanding may be a 
very honest one. Again, it happens to all persons occasionally, 
without thought to use one word for another, making the sense 
very different from what was intended ; unconsciously we say what 
we did not mean to say. In like manner a witness may inadver- 
tently contradict himself.'" 

In the case of a single witness not contradicting himself the 
means of detecting perjury, according to the Smrticandrika * is 
to follow the principle embodied in the following verse of Manu : 


aa esuada anega atfert: | 
Ansan erat ga q E: un” 
** When a witness is found to suffer from sickness, fire or the 


death of a relative on any one of the seven days after he has given 
evidence, he should be made to pay the debt and a fine.—  Ac- 





. Best, on Evidence, Pp. 13, 
Te BE RLS, 
* VIII. 108. ! nce 





EVIDENCE IS TO BE CONFINED TO THE SUBJECT-MATTER 117 


cording to Medhatithi illness stands for any kind of acute suffering, 
fire for the burning of cattle and conveyances, and death of a 
relative for the death of the son or. the wife or some other near 
relative. Medhātithi's idea evidently is that any terrible calamity 
happening to the witness from the king or God will be a sufficient 
indication that he has been adjudged by destiny as a perjuror. 
This test will apply, Smrticandrikā adds, to such single witnesses 
as the messenger, the accountant, the agent, etc. It will not 
apply, however, in the case of the king, the judge or one truly 
virtuous and endowed with the requisite qualifications of a witness, 
because falsehood cannot be expected in these persons though they 
depose singly.? The Smrticandriká quotes also the authority oi 
Vyāsa to show that even the test of ordeal may sometimes fail 
owing to wrong administration but never a good witness.* 


Evidence is to be confined to the Subject-matter. 


From a text of Nārada it appears that the utility of the 
principle that the evidence given by a witness is to be relevant to 
the subject-matter of the suit was recognised by our law even at 
a very early period. We quote the text below : 


fafttadsTāg wret Sq Tea "ATTĀ | 

a AAA a afenfed war u 
* Issues being settled, if a witness at the time of giving testimony 
does not make statements having relevancy to the aksara, his 
evidence will be regarded as ungiven.' Aksara means ' contents 
of the plaint ' as is evident from a text of Brhaspati in which he 
says that the answer of the defendant at the second stage of the 
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trial is to be consistent with the aksara of the plaintiff... Medha- 
tithi in commenting on a verse of Manu (VIII. 80) says that at 
the time of questioning a witness the judge should mention parti- 
cularly the subject-matter in dispute in detail and direct him to 
say all he knows about it; because until a witness hears of the 
details he cannot be expected to understand the question properly.* 
The Smrticandrika takes the term aksara as occurring in Nārada's 
text in the sense of the substance of the questions put to a witness 
and says that if a witness does not confine himself to such ques- 
tions in his answer and goes beyond them, his evidence will be 
regarded worthless. If we look to the rules for pleading we shall 
see that they have a material bearing on the necessity and useful- 
ness of adopting the principle enunciated by Narada. We know 
from Yājūavalkva and other Smrti writers that after the stage of 
avedana (first representation) is over, or, in other words, after the 
complaint has been lodged and after the court being convinced that 
there is a cause of action has summoned the defendant and made 
him appear before it, the plaintiff is to write the bhāsā (proper 
declaration of complaint) in the presence of the defendant and the 
defendant also in his turn is to put in the uttara (answer or defence) 
in the presence of the plaintiff.‘ It is also laid down that the 
declaration should be * significant, technically precise, comprehen- 
sive, not unmeaning or unsusceptible of proof and not at variance 
with possibility ; '* the answer also ‘should meet the grounds 
raised by the complainant, be substantial, clear, consistent, free 
from prolixity and not obscure.’ "Thus we see that the pleadings 
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are to consist of the statements of claim or charge and counter- 
claim or defence, and that all possible care is taken that these state- 
ments are as brief as the nature of the case will permit and further 
that they are free from all sorts of absurdities and ambiguities. 
The main object of the minuteness of the rules of pleading is 
nothing but enabling the tribunal to arrive at the real points in 
dispute or the issues as they are called and the parties to be apprised 
of the questions that may come up for decision. When a party 
has known the intended case of his opponent and the questions to 
be tried, it becomes possible for him to decide on what evidences 
he should rely. Thus we see the rule ‘ after the complaint and 
the answer have been duly recorded (that is to say, after eacli party 
has known the case of his adversary), the arthi (the party on whom 
the burden of proof lies) is to note down the evidence which he 
wants to adduce in support of his contention.’ This rule again 
is intended to give the opposite party an opportunity of knowing — 
the nature of the evidence he will have to face and preparing a 
defence accordingly. Thus it becomes incumbent on the arthi 
always to keep to the subject-matter of the suit, because if instead 
ef doing so he adduces some fresh evidence in support of a fact or 
ground of action which has not been mentioned beforehand, it 
will, besides taking the defendant by surprise, entail upon him 
great hardship and expenses if he wants to rebut such evidence by 
collecting fresh evidence. Moreover, if this process is allowed 
to go on, the case may never be finished. This being so, the 
necessity of telling the parties that they will not be allowed to 
prove facts essentially different from those stated in the bhāsā 
(plaint) on one side and uftara (answer) on the other, or in other 
words, that they are to confine their evidences to the issues, becomes 
apparent. Hence we see Kātyāyana lay down * after the declara- 
tion is formally written and answer given to it, if the plaintiff 
— — at the final hearing of the suit narrows down his own statement or 
makes an additional statement, he will lose the cause and not be 
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entitled to the relief or remedy applied for.'* Narada also says 
where different words are subsequently inserted in the plaint and 
where the sense becomes different in consequence, there the judicial 
investigation becomes confused and the evidence itself is thrown 
into confusion." * Asahāya illustrates this rule of Narada by a very 
simple example ; ' the plaintiff has claimed a certain sum from the 
defendant at the time of the declaration; at the time of the trial 
a larger sum is demanded ; here the judicial investigation is much 
confused.’ * This principle seems to be at work also in declaring 
the party who introduces a matter or ground of action in his plaint 
(bhāsā) quite different from that mentioned in the original repre- 
sentation (āvedana) as non-suited and deserving to be fined.‘ 

Our law-givers were, however, fully aware that refusal of 
sanction to alter the plaint at any stage of the trial might end in 
miscarriage of justice, because defective statements are sometimes 
made through error. We thus see a text of Brhaspati authorising 
amendment of the plaint of all its defects and redundancies.° 
Another text of Brhaspati empowers the judges to make amend- 
ments according to the circumstances of the case when the plaintifi 
cannot speak through timorousness.* It should be noted, however, 
that these amendments were not allowed at every stage of the trial, 
for both Nārada and Brhaspati provide that a plaint can be amended 
before the defendant has put in his answer and no amendment can 
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be made afterwards.’ The utility of this rule is obvious. For 
otherwise, as is pointed out by the Mitākgarā, there may be 
infiniteness.* We may quote here the following lines from Dr. 
P, N. Sen's Hindu Jurisprudence explaining how this infiniteness 
inay arise: '' For otherwise there may arise what is called the 
fault of inability to stay (anavasthā), since if you allow an amend- 
ment of the declaration after the answer, the defendant may ask 
io put in a supplementary answer, which may be followed by a 
fresh amendment of the deelaration to be met by a fresh answer 
and so on.'' * 


How much should be proved. 


Another very important principle recognised by the Hindu 
law of Evidence is that allegations must be proved in full and not 
partially. We have the following texts bearing on this subject : 


gån? fe fafai aaremāga: | 
sal aāta ure g fraa ufauresi li * 
* The contents of the plaint (aksara) as written by the claimant 
— 3n the first stage of the trial must be proved in full by means of 
evidence at the third stage.” 


ania: afas: fafa: nferafula: i 
Oooo o aÀ ARAN g TNA A mT |” 
"A party | becomes victorious only when the substance of his declara- 
tion is proved in full by witnesses; he will not succeed with bis 
m | claim otherwise (i.e., when it is not fully proved). 
ENT _ Now it may be asked, what is meant b¥ allegations in fuil? 
M m Boswer will not be difficult to give if we only look to the rules 
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of pleading again. These rules require that all allegations in 
order to be comprehensive ought to comprise first of all an exact 
description of the time and place of the transaction. They should 
also contain such particulars as ' the complaint and its nature, 
the tribe, appearance and age, the dimensions and quantity of the 
property in dispute, the names of the complainant and his udver- 
rary, the names of their respective ancestors and of the ruling 
kings, the causes of forbearance, the grievance done and the names 
of the original acquirer and grantor.’ * 

It must be understood, however, that every one of these parti- 
culars is not essentially necessary for each and every kind of alle- 
gation. The nature of each individual case is after all the deter- 
inning factor as to which of these particulars are matters of 
* essential description ' for it and thus need be proved. Thus we 
see that according to Kātyāyana specification of the local circum- 
stances is particularly necessary in cases relating to immovable 
property. He says ' the country, place, site, tribe, name, neigh- 
bourhood, dimensions, nature of the soil, and the names of ances- 
tors and of the former kings—these ten should be specified in ^ 
suit for immovable property.'* An anonymous smrti text declares 
that if number is not specified in cases concerning things that can 
be counted, weighed and measured, landed property and the like, 
then they will be deemed destitute of the means of proof.* Fvident- 
ly according to this text number is a matter of essential description 
in such cases. We know from YAjfiavalkya that in cases of 
pledge, gift and sale, the prior contract has the greater validity.* 
It is thus evident that the specification of the year and month 
pecomes necessary in such cases, The Mitāksarā observes that in 
cases of monetary transaction (arthavyavahdra) also such 7 speci- 
fication is indispensable. The Smrticandrikā adds that the 
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nature of the thing in dispute, the tribe, appearance and age, are 
matters of essential description in cases of theft, sale without 
ownership and the like and that the causes of forbearance are to 
be mentioned in allegations regarding properties which have not 
been taken proper care of.* According to this treatise further the 
specification of number and quantity is necessary in a case of theft 
as well just as in cases concerning things which can be measured, 
counted and weighed.* 

Now, therefore, an allegation in full means an allegation with 
all its necessary particulars. The texts above quoted declare that 
when proper evidence has been adduced in support of the allega- 
tion made and its necessary particulars, or, in other words, when 
an allegation with all the matters of essential description has been 
fully established by means of evidence, then and then only the 
plaintiff will be declared to have won his case. When it is other- 
wise, that is to say, when there is no correspondence between the 
allegation and proof regarding any of the partieulars considered 
most essential to such an allegation, the case will be deemed not 
proved. 

This rule has a far more general significance. It follows from 
this sule that an evidence which tends to prove an allegation only 
in part and not in ail its essential particulars should be deemed as 
of no value. "Thus we see the rules : 

(1) any disagreement between the allegation and proof regard- 
iug time, place, matter, number, form, appearance, age and caste 
will have the same consequence as the total failure of evidence ;* 
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and (2) when witnesses speak to more or less than the allegation, 
their evidences will be as good as ungiven.! 

'These rules in their turn were not followed. it appears, witi 
9 pedantic strictness. For, we meet a lengthy discussion in 
Vacaspatimisra’s Vyavahāracintāmaņi recording the views of 
jurists belonging to both new and old schools of thought as to the 
advisability or otherwise of totally rejecting an evidence when it 
proves satisfactory in respect of the thing mentioned in the allega- 
tion but not so in respect of any of its necessary adjuncts, say. 
number. Supposing in an action for the recovery of one hundred 
rupees, a witness whose trustworthiness cannot be questioned 
says in his evidence that the number of coins borrowed was one 
hundred and fifty and not one hundred, the presumption will 
naturally be that he knows of the transaction though he has no 
correct notion about the number. A section of the old school oi 
*urists is of opinion that in case the evidence given is of this kind, 
it should not be rejected altogether but be deemed conclusive as 
regards the thing alleged to have been borrowed, though not in 
respect of the number, for the ascertainment of which other means 
of proof should be resorted to.* Others of the old school such as 
the author of the Smrtisāra and Bhavadeva are for observing the 
above rules too strictly and see no utility in adopting such 53 
principle. "They are of opinion that when a witness names a lower 
or a higher number in his deposition than is mentioned in the 
allegation, his evidence should be rejected altogether and the entire 
allegation should be established by other means of proof. Their 
arguments are that when a witness has made mention of a higher 
number, it is obvious that his evidence is worthless. For the 
1emembrance of a thing depends upon the care and attention paid 
to it and thus it cannot be expected that he remembers a higher 
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number though it is not remembered by the plaintiff himself. 
When he mentions à lower number the case undoubtedly becomes 
a different one. But then also the doubt which caused the judicial 
investigation to be commenced is not removed. Moreover, a 
statement which is based upon error cannot establish the truth of 
any other proposition.! The navyas (the jurists who belong to the 
new school of thought) reject the views of the former section of 
the old school jurists and accept those of the latter only partially. 
They realise that when a witness makes error in respect of number, 
Lis error in respect of the thing itself is quite possible. They are 
thus of opinion that when a witness does not mention at all the 
number or mentions à higher number than that mentioned in the 
allegation, his evidence should be rejected and other means of 
proof should be sought for. When, however, a witness mentions 
a smaller number his evidence should receive a different considera- 
tion. Thus in an action for the recovery of one hundred rupees, 
if a witness says that the number of coins borrowed was fifty, it 
cannot be apprehended that his deposition is based upon error, for 
the non-mention of tlie rest of the sum may be due to forgetfulness 
_ even. Tlie application of other tests of truth will be quite futile 
in respect of the part of the sum the transaction about which has 
been fully established by means of the aforesaid evidence. So this 
evidence should be deemed conclusive as regards the allegation up 
to fifty rupees and for the rest of the sum other proofs may be 
depended upon.* 
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ercfa Te! « urcufisfafa ANR.. ww wrferqurafinrmerserca ferra mp] urs i 


—Vyavuhāracintāmaņi (in manuscript). 
5^ am mjg fau: gifgu aia derafuvrā cefemrfewra cw o uwenrferrraréra 
fur dami ame ow cesta weDHWITHIO: | 
—Vyavaharacintiamani (in manuscript). 
ys ^ mafi 4 um euer wanfeqes ang rütmrararea afa ferning wercewnfu 
* cafe | waant enfia gamag weet. areafafearen 
— wpwrfefes fasarefafer fairesfram ... 





+—Vyavahiracintamani (in manuscript). 
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Thus it becomes clear that though the rule was that there 
should be strict correspondence between the allegation and the 
proof, it was recognised at the same time that an evidence merely 
failing to establish a formal allegation need not be altogether 
rejected. A section of jurists thought and thought rightly that 
discrepancy as to number should not be regarded as a sufficient 
ground for the total rejection of an evidence. 


Principle of Ekadesa Proof. 


When an allegation is comprised of several claims, the full 
proof of it would require the full proof of each and every one cf 
these claims. An exception arises, however, when these claims 
are totally denied by the defendant. Yājūavalkya says that in the 
case of such a denial if the plaintiff can. substantiate one of the 
claims, he will be entitled to all of them. The text is quoted 
below : ` 

faxa fafaa maanen fafaa: i 

ara: aa ure a gua faafea: n ' 
* If the defendant denies an allegation concerning several claims 
and if he is confuted in a part, he shall be made to pay all of them ; 
but that which has not been mentioned at the time of the original 
representation by the plaintiff should not be received by him. 
Vijhanesvara observes that in cases like this the tribunal will be 
given the full liberty to act on presumption only. Supposing in 
an action for the recovery of gold, silver and cloths, the defendant 
totally denies having taken them, but is forced to make an ad- 
mission by witnesses and other evidences in respect of a part of 
it, say, gold, then the presumption will be that as he has been 
proved to be false in one part of the allegation, he 1s false in other 
parts as well and because the plaintiff has been proved to be true 
m one part, he is certainly true in other parts also. It is quite 
natural that such presumptions may sometimes be wrong, but 
* Yāj.II, 20. 


- 
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Vijfiáne$vara says on the authority of Gautama that in cases of 
the above description the judges will not be blamable for giving 
decision on wrong presumptions even.! 

Yajfiavalkya seems to be contradicted by Kātyāyana who 
says that in actions of debt and the like in which proof rests on 
counparatively certain grounds on account of the pre-uppointment 
ol evidence the plaintiff is to get that part only to which he can 
adduce satisfactory proofs and further that he will not succeed at 
ell if more or less than his actual claim is proved. Kātyāyana x 
texts are as follows :— 


saaa sa ma wire | 
wrfafasaragareat ens afad wen a 
aufgy faareg ferm fafaaq | 
aa qafa? art lai are a fawfa s 


* When an allegation comprises many things, the creditor will get 
that thing only to which he can establish his claim by means of 
witnesses.' 

* In all actions of debt and the like approacbing to certainty, if 
more or less be proved, the claim will not be established.’ 

Vijūānešvāra notes the contradiction and makes an attempt 
at reconciling the texts of these two sages. His view regarding 
the rule contained in first verse of Katyayana is that it refers to a 
plea of ignorance and thus has a different scope of application.’ 
It will apply, for instance, to the case of discharge of debts by 
the son or the heir contracted by his deceased father or ancestor. 
Thus if after the death of a person his son or heir finds himselī 
sued for his debts alleged to be comprised of several things and if 


a 


1 Mit. on Yāj. II 20 ;....., wee MT ow Aaaama astedae aw 
aqe auf aera sratufermarfacrqeiwxfe a 

* Mit. on Yāj. TI. 20 ; Sc., p. 283. 

, aq qutfaxufawrerefeuaq etn few A ferfur Sere! sf are WW ow naa frear- 
urere afe aram. .....—M i! on Yāj. II. 20, 
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the latter pleads ignorance about all of them, the creditor will 
recover that thing only to which he can adduce satisfactory proof. 
Here proof of a part will not lead to the proof of the whole. The 
reason is that m such a case it is quite possible that the son or 
the heir does not really know anything about the debt nnd hence 
no presumption against his truthfulness or honesty will arise. 
The sum and substance of Vijūānešvara's argument is that 
Yajüavalkyo's text refers to a plea of nihnava (denial or conceal- 
ment) and Kātyāyana s text to a plea of ajūāna (ignorance). A 
line of distinction is drawn between ajūāna and nihnava by the 
author of the Subodhini. Ajūāna means an absence of knowledge 
of a thing, while nihnava means a wilful concealment of a fact 
though known.’ 

The other verse of Katyayana quoted above relates to a case, 
according to Vijnünesvara, where the defendant having denied 
the several claims the plaintiff undertakes to prove all of them by 
ihe aid of witnesses and other means of proof but fails to do so. 
In such a case the plaintiff will not be deemed entitled to get any- 
thing at all.* The Subodhini makes the point more clear by 
giving a concrete example. Suppose the plaintiff institutes a suit 
for the recovery of gold, silver and clothes and the defendant 
makes a total denial of his claims ; the plaintiff thereupon calls in 
witnesses and says that they will bear testimony to the taking of 
all these things from him; the witnesses, however, prove his 
claim in respect of gold only or of gold, silver and cloth and of 
paddy in addition; the case being so the original claim of the 
plaintiff regarding gold, silver and cloth will be deemed as not 
established on account of the witnesses speaking to more or less.” 
When, however, the plaintiff on a plea of denial being put forth 
by the defendant says that he has witnesses with regard to gold only 


^ pai manana: rā sratats: i—Subodhini (in manuscript) on Mit. 
Yāj. H. 20. > - 
* &* Mit. on Yāj. II. 20. | E- 
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and not to other things and if the witnesses satisfactorily prove 
this part of the claim, then the plaintiff will be entitled to recover 
from the defendant all the things mentioned in the original 
representation.! 

The defects of these interpretations of the texts of Kātyāvana 

and Yājūnvalkya are too obvious. Tf it be a rule that the plaintiff 
will recover that part of the claim only to which he ean adduce 
proper and satisfactory evidence against the plea of ignorance ad- 
vanced by the heir after the death of his ancestor by whom the 
debt is alleged to have been contracted, then the defendant without 
any risk whatsoever and with perfect ease may take this plea even 
when he possesses a full knowledge of the transaction. In like 
‘manner if the plaintiff knows that he will be entitled to the full 
claim by the proof of a part only, there will naturally be a tendency 
in him to overstate his claim provided he is sure that he has suffi- 
cient evidence to support any particular part. In one case there 
will be given an undue advantage to the defendant and in the 
other to the plaintiff. 

It is for these reasons perhaps that Yogloka proposes a differ- 
ent scope for the application of the principle of ekadeša proof. 
According to him this principle is to be applied in cases of theft.* 
This view of his can be gathered from the interpretation put by 
him on a verse of Narada which is similar in meaning with the 
verse of Yajiiavalkya quoted above. As a matter of fact Nārada s 
verse is nothing but a paraphrase of the first three feet of Yājūa- 
valkva's text. We quote it below for ready reference :— 


qami wd zsrraenfaar | 
fanfaaneda 2a aefaqena |” 

AARAA gadu comu vente t wrcatteafiega: Ke w wreuretin afs fev a 
wel gadura wife: ataga menasa senfefen RA red quw gò err vu 





ATA | j —Subodhini (in manuscript). 
*  Yogloka's view is recorded in the Vm. (p. 312)..,... afm uw miw- 
* Vm., p. 811. 
1T. 
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'* A persón charged with several claims but denying all of them 
will have to pay every thing of the charge, if only a part is proved 
against him.'* The view of Yogloka has been accepted and ex- 
panded by Vācaspāti. When ekadesa may be treated as equiva- 
lent to vyāpya, that is to say, when the taking away of an 
ekadesa or a particular part necessarily implies the taking away 
of the whole, then and then only the proof of ekadeša may be 
deemed as proof of the whole. Thus, when the charge is the 
theft of a box containing gold, silver and cloth, presumption may 
naturally arise that the theft of gold cannot be effected without the 
theft of other things contained in the box, and hence the proof of 
theft of gold only against a man will lead to the conclusion that 
he is guilty of theft regarding other things as well.’ 

Yogloka's interpretation, we shall just see, has been severely 
criticised bv Jīmūtavāhana. ‘The arguments advanced against 
it nppeal perhaps to Vācaspati also and that is why we see him 
propose an alternative explanation which is again not his own but 
cf an earlier commentator, namely Aparārka.* Now it is laid down 
bv Yājūavalkya that if the claim be accompanied by a wager, the 
party who loses (in such a wagering cause) shall be compelled to 
pay the fine specified and the wager made to the king and the 
property formimg the subject of the claim to the plaintiff.* 
Vücaspati in agreement with Aparārka says that if the defendant 
makes a wager to the effect that he will pay the whole if only a part 
be proved against him, then also there may arise an occasion for 
the application of Nārada's rule.* 


+ imaga afani afert curre ae gogai urb itt 
zrérà mÜeREmenfu wauiereweer fanaa eae Vus cer Swear? TĀ ANT | 


—Vyavahiracintamani (in manuscript). 


Asinga aizan... ufa urevenfeancfawan...... | 
—Aparürka, p. 625. 
^ IT. 18. : * 
ra zane cre or auri aT | aga amaia ose sqwefeent I 
qanama n aa ae @ofmenfeda qu werd: | e- 
—Vyavahiracintimani (in manuscript). 
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Jimütavahana's arguments against the interpretation of 
Yogloka are mainly two. First, the word ekades$a means not 
vyāpija but an ama (part) in relation to both ryaápya and vyāpaka * 
and thus should be understood in the sense of not-whole (asarva) 
being the counterpart of the remainder of the whole (sarvaprati- 
yogi). The use of the word alpa instead of ekadeša by 
Kātyāyana in the injunction walued a: wer fauneafu 
confirms this view. Secondly the defect noted above, viz., that 
there is nothing to check the plaintiff from misrepresenting the 
extent of his claim remains unremoved here also. If the whole is 
to be awarded by the proof of a part it should be ascertained first 
of all what that whole really is. Now the contents of the box 
cannot be ascertained from the mere words of the plaintiff because 
falsehood is possible in him. If it be said that they will be known 
by other means of proof, then also the fact that they were in the box 
till the moment of the crime will have to be established. It it be 
said again that it will be done by witnesses, then practically the 
fact of the box having been taken away will also be proved by them 
and thus there will be no scope at all for the application of the 
principle of ekadeša proof.* 

Another objection against Yogloka's interpretation is that 
it does not take into account a verse of Kátyáyana which without 
even any mention of nihnava or apalüpa says that in cases of 
adultery, acsault and theft, the proof of a part will amount to proof 
of the whole.* It is evident from this text that in such cases even 
when there is no nihnava on the part of the defendant, the proof of 
any particular part or circumstance in connection with the crime 
will lead to the conclusion that the crime has been comrgitted. Thus 


i qwengee ama gafa ama aie varia ima Were 
araenqaarty—Vim., p. 811. 
^ wüsfmfmewglisemaare—Vm., p. 311. 
s Vm., p. 312. 
* gparitasfentea urfefu: awe wit u 
stat ewe «du aq art uftafeaa a—Aparirka, p. 625, 
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when it is proved that a young man has spent the night at a 
lonely place devoid of light with a woman quite young, the fact 
that they had sexual intercourse will be presumed from the single 
fact of their being with each other at such a place and at such a 
tme. Such a presumption will be absolute and conclusive, 
notwithstanding the absence of nilinava on the part of the accused. 

Jimntavahana's view regarding the principle of ekadeša 
proof, therefore, is that it is to be applied not in cases of theft 
but in cases of debt contracted at several. places and at different 
times. ‘The expression ekadesa is taken by him in the literal 
sense Of ' a particular place.” Thus when a person has contract- 
ed debts at several places and being sued replies that he has dis- 
charged ali of those debts, he will have to pay them all provided it 
be proved that the debt contracted at any of these places has not 
been discharged.* 

Devanabhatta maintains the position that the ekadesa prin- 
ciple should always be applied in criminal proceedings.* He is led 
into this conclusion evidently from the use of the expressions 
nihnute and apalāpinā in the texts of Yājūavalkya and Narada. 
These expressions certainly imply dishonest motives and as a 
matter of fact it is held by Jīmūtavāhana that nihnava and 
qpalapa which means concealment of knowledge are nothing short 
of theft. In the texts of Kātyāyana on the other hand occur the 
expressions dhani (creditor) and sthirapraya vivāda (actions in 
which proof rests on comparatively certainly grounds, evidence 
having been pre-constituted) and these texts therefore, Devana- 
bhatta says, should be taken as referring to civil actions. 

These discussions besides showing a great development of 
iuristic ideas are important from another point of view also. 


* Aparārka, pp. 625-26, 
* ru cCrapenerew cwenfedpü cerent youwalueru m eke « furwfmuemmer 
= fate rennin sam wafefafefa art zem: i— Vm., p. 311. 
* 8o., p. 200. 
+ yaranana vtiea—Vm., p. 312. 
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They go to illustrate that sambhavana pratyaya which is another 
name for tarkat and means * presumption ' was thought indispen- 
sable to the administration of justice. The jurists of the past were 
fully aware that presumptions might not always be correct, but 
nevertheless they attached an artificial value to them from motives 
of policy. Their views regarding the scope of application of the 
ekadeša proof might be different but they were all unanimous on 
the point that the presumptions derived from such a proof were 
irrebuttab!e and conclusive. 


Oath. 


“The first great safeguard which law provides for the ascer- 
tainment of truth in ordinary cases consisís in requiring all 
evidences to be given under the sanction of an oath. This im- 
poses strongest obligation upon the conscience of the witness to 
declare the whole truth that human wisdom can devise; a 
wilful violation of the truth exposes him at once to temporal 
and to eternal punishment.'' 

The Hindu law-givers of the past were fully alive to the 
importance of administering oaths to witnesses. There are 
innumerable references which indicate that oath prevailed in 
India even in very ancient times. Manu deals with the subject 
of oath at great length* and both Visnu and Narada equally 
feel the necessity of binding witnesses with oaths." Kautilya's 
rule regarding the punishment to be inflicted on those who, 
though not authorised, examine witnesses and others on oath * is 
a clear proof of the antiquity of Hindu oath as administered to 
witnesses. 


qå AHTISAARI eles -e —Mit. on Yāj. II. 20. 

Manu VIII, 80-102, 109-16. 

Nār. IV. 198; Vis. VIII. 19. 

Kau. III. 20.  Olear references to oaths as administered to 
witnesses at the time of examining them are also found in Kautilya’s 


Arthašāstra in Chap. 11, Book III, 
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It will undoubtedly be of interest to us to see tbat the form 
of oath which we find prescribed by Manu is in substance not 
very different from what we find in modern courts. Manu's 
form is as follows : 

* What ye know to have been mutually transacted in this 
matter between the two men before us, declare all that in 
accordance with the truth; for you are witnesses in this cause." ! 

Vašistha's form of oath, however, is a little different from 
that of Manu and we quote it below for ready reference : 

'* Depose, O witness, according to the truth expecting thy 
answer thy ancestors hang in suspense ; in accordance with 
iruth or falsehood of thy deposition they will rise or will fall 
into hell.” * 

The Hindu oath has several parts. We may designate this 
part of the oath as religious part or oath proper. From the form 
in which this part of the oath is couched, it is evident that it 
was administered by the judge to the witnesses. The second 
part of the oath we may call the imprecatory part. This part of 
the oath invokes punishment and evil consequences in case the 
evidence given be false. "There is a view that all oaths were 
principally imprecatory.” The imprecation, we shall see, was in 
a form 'adapted to the peculiarities of the influences by which 
each individual might be presumed to be most affected.’ 
Authorities are at variance as to whether this part of the oath 
was also adminfstered like the first part or taken by the wit- 
nesses themselves. The following verse of Narada gives an idea 
of the second or the imprecatory part of the oath : 


aaa muāftu afad STUDI: | 
rātvargāāni We wag gam: d^ 


VIII. 80. 
* Vas. XVI. 82. 
* weed wey Wit ata ureretu ou frances woe: sf TMA: | 
. See the word may in the Sabdakalpadruma. 
* Nar. IV. 199. 
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* Let the judge cause a priest to swear by his veracity, a 
soldier by his horse or elephant and his weapons, a merchant by 
his kine, grain and gold, a mechanic or servile man by impreca- 
ting on his own head, all possible crimes, if he speaks falsely." 
The Mitaksara explains this verse in this way: ‘“‘ the judge shall 
adjure a Brahmana bysaying, if you speak falsely your truth 
(that is, merit due to truthfulness) will be destroyed ; a Ksatriya 
by saying, your horse or elephant or weapons will become useless; 
a Vaišya, your cattle, seeds and gold will be unproductive ; a 
-Südra he shall adjure by saying, if you speak falsely, all sins 
will be on your head.''' From this explanation it is clear that 
the author of the Mitāksarā is of opinion that the imprecatory 
part of the oath as well is to be administered. Mitramigra also 
follows him by saying that oath is to be given in the manner 
above described.’ It should be noted here that this verse occurs 
exactly in the same form in the Manusmrti as well Medhāti- 
thi, Haradatta and Maskari think apparently from the context, 
that this verse contains the oath which is to be applied toa 
party for his exculpation in a  witnessless case.‘ Medhatithi 
comments that the imprecation is to take the form: ** If I speak 
falsely my merits acquired by truthfulness will be destroyed,” 
etc.” Or, in other words, according to him, the formula in which 
divine vengeance is to be imprecated should be put in the mouth 
of the swearer. This view after all is supported by the causa- 
tive form šāpayet. ‘The root fap means ‘to take an oath,’ ‘to 
swear, etc. So it is only reasonable to think that a causative 
form of it should mean ‘to cause to swear or take an oath.’ 
Visnu's use of the expression kritašapatīta * (one who has taken 


^ Mit. on Yaj. II. 73. 

* ... mÅ @a:—Virim., p. 160. 

* VIII. 118. 

* Haradatta and Maskari on Gau, XIII. 14, Medh. on Manu VIII. 


* quei gūt aftaufrenaru ura «fa adta suu: i 
—Medh. on Manu VIII. 113, 
* Vig. VIII. 19. 
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oath) in the injunction above referred to tends also to corrobo- 
rate this view. 

Imprecation forms part of modern oaths as well. But there 
is this difference : under the ancient Hindu system divine ven- 
geance was directly invoked by the witness if he did not speak 
the truth ; in modern systems on the other hand the witness in- 
vokes the attestation of a Superior Power in one of the following 
forms : —'* God be my avenger, so help me God, God be my 
witness," etc. Thus ina way divine punishment is invoked 
here too. For, says Best, ‘‘ when we call to witness a superior 
Being who bas a right to inflict punishment on us, we by this 
act desire of him to avenge perfidy.” ' 

The imprecatory part of the oath has been considered by 
many jurists of modern age as of questionable utility. Best 
observes :* 'Imprecation is, however, no part of the essence of 
an oath but is à mere adjunct of questionable propriety as cal- 
culated to divert attention from the true meaning of the cere- 
mony and fix it on some external observance." 

To the Hindus, however, this part of the oath was 
not an unmeaning formality. It was really meant to insure 
the utterance of truth and they really believed that God 
intervened with a punishing hand whenever a witness spoke 
falsely after his taking the oath. For, according to Manu, 
any calamity occurring to a witness through sickness, fire 
or the death of a relative within a week of his giving evidence 
should be taken as direct consequence of his giving false 
evidence in the court, and on that ground only he will be 
deemed guilty of perjury and liable to a fine.” 

The oath is to be taken in a reverent manner. For we 
find it stated by Brhaspati that after putting off his shoes and 
turban a witness should stretch out his right hand and declare 


* Best on Evidence, p. 45. 
Ibid, p. 44. 
* Manu VIII, 108, 
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the truth.’ This stretching of the hand has a certain = 
resemblance to the uplifting of the hand- in the Scotch form of 
oath. A text of Sankha-Likhita occurring in the Vyavahāra- 
cintāmaņi says that the witnesses are to be sworn with 
reference to various things—gold, silver, cow, paddy, the sun, 
fire, the shoulder of an elephant, the back of a horse, the 
middle part of a chariot, weapons, son, grandson, the various 
things of swearing to differ according to different castes.* 
Vācaspati remarks that these things are to be touched. In 
the case of son and grandson their heads are to be touched.’ 
Nothing is said as to the sun ; evidently he is to be looked at. 
Brhaspati also enjoins that the oath is to be taken with 
reference to some outward symbol. Thus a witness has to 
take in his hands gold, cowdung or blades of sacred grass.* 
All these were calculated undoubtedly to impress the mind 
of the witness with the solemnity of the occasion. The touching 
of some sacred things by a witness at the time of taking the oath 
under the Hindu law may well be compared to the modern 
practice of swearing on the Korana by the Mahomedan and 
kissing the Bible by those who profess the Christian faith. 

It is a peculiarity of the Hindu law of evidence that 
admonition also forms a part of the judicial oath. We find 
that almost all the authorities agree on the point that witnesses 
are to be regularly admonished before they are examined. We 
may call this admonition as the third part of the oath. The 
forms of admonition prescribed by different authorities are 
also not very different from each other either in language or 
in import. They all intend to create an awe in the witnesses 


1 fagnītarrgut4 efed gfeqecy— Viram., p. 172. 
* gf: gioa ma aaa āra e fat: i 
* mu gadtādura v afturi: ana i— Vy. C, (in manuscript). 
* gifa gavikanās mra) gudtāftfa gdan mreūfgad—Vy. C. 


(in manuscript). 
+ fgeunimmewto wanm— Viram., p. 172. 
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* byextolling the virtue of truth and describing at length the 
impiety and dangers of falsehood. Nūrada very distinctly 
says that ''by ancient sacred texts extolling the pre-eminence 
of truth and by denouncing the sinfulness of falsehood he (the 
judge) will repeatedly inspire them with awe.''' The manner 
in which truth and truthfulness are recommended to be 
extolled cannot but produce an impression in the minds of the 
witnesses. We give below a faithful rendering of some of 
the texts in praise of truth and truthfulness by which witnesses 
are to be admonished :— 


** Truth makes the moon shine 

Truth makes the wind blow 

Truth makes the earth bear (all that is upon it) 
Truth makes water flow 

Truth makes the fire burn 

The atmosphere exists through truth 

šo do the gods 

And so do the offerings." 


** If veracity and a thousand horse-sacrifices are weighed against 
each other (it is found that) truth turns out to be heavier." **In 
this world the gods are acquainted with no one better than 
he of whom his conscious soul has no distrust when he gives 
evidence." *A witness who speaks the truth in his evidence 
gains after death the most excellent regions of bliss and here 
(below) unsurpassable fame; such testimony is rendered by 
Brahman himself."'"' 

** By truthfulness a witness is purified, through truthfulness 
his merit grows, truth therefore must be spoken by witnesses 
of all castes.”  '' Truth is the self of man. Everything depends 
on truth. Therefore thou must be intent on acquiring bliss 
by thy own effort, by speaking truth." 


^ IV. 200. 
* Wis. VIII, Vas. XVI, Nar. IV. 201-26, Manu VIII. 80.97, (Bee 
also Jolly's translation of Visnu,) 
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The evil effects and sinfulness of giving false evidence are 
also to be pointed out in the following different ways: ' 

"He who gives false evidence is firmly bound by Varuna's 
fetters and rendered helpless during one hundred existences $ 
let men therefore give true evidence.’ 

** Speak the truth and avoid falsehood. Tt is through truth 
that thou shalt attain heaven. By uttering a falsehood, thou 
wilt precipitate thyself into a most dreadful and hellish abode." 

“ And in the hells the merciless attendants of Yama endowed 
with great strength, will cut off thy tongue and strike thee with 
swords constantly.'' 

“And attack and pierce thee with spears, while thou art 
wailing helpless. When thou art standing, they will fell thee 
to the ground and fling thee into the flames.” 

“After having thus endured for a long while the acute 
tortures of hell, thou shalt be born in this world and enter the 
horrid bodies of vultures, crows and other (despicable creatures)." 

'" Having discovered these evils with which falsehood is 
attended and knowing on the other hand the advantages 
resulting from veracity thou must speak truth and thereby 
save thyself. Do not ruin thyself wantonly.’ 

‘Thy ancestors are kept in suspense, when thou hast beēn 
appointed to give evidence (reflecting in their minds): will he 
conduct us (unto heaven) or will he precipitate us (into hell)? ” 

'* Whatever lies between that night in which thou wast 
born, and that night in which thou art to die (thy whole life 
in fact) has been spent in vain by thee, if thou givest false 
evidence.”' 

It goes without saying that when the principle of exacting 
an oath before receiving evidence was recognised, it was also 
seen whether the person whose evidence was going to be taken 
was fit to take oath after understanding its nature and 
responsibility. It is evident also from the imprecatory part 


phs 


| Vis. VIII, Vas, XVI, Nir, IV. 201-26, Manu VIII, 80-97, 
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of the oath as well as from the manner in which admonition 
was repeated before the witnesses when they were going to 
be examined that the recognition of à Supreme Being as the 
rewarder of truth and avenger of falsehood coupled with a 
sense of accountability to Him was deemed essential to the 
taking of the oath. We may further deduce from the admoni- 
tion part at any rate that the Hindu law-givers expected that 
the witnesses should have a belief in the future state of existence 
in order to qualify them to take oath. 

Starting with these principles as correct we may well 
understand why certain classes of people were considered 
specially qualified to act as witnesses and why others were 
excluded. We find that the pious and the generous are among 
those who are qualified to be witnesses.) Visvaripa accounts 
for this by saying that such people practise austerities and 
make gifts with a view to securing a better position in a future 
state of existence and cannot therefore tell a lie We further 
see that such religious persons as perform the rites and 
ceremonies enjoined by š$ruti and  smrti are also qualified 
witnesses. Now it is a matter of common knowledge that no 
person can be deemed religious unless he has an unflinching 
faith in God and further that no person cares to perform the 
religious rites unless he has belief in a future state of existence. 
It becomes thus clear that in setting forth the qualifications 
of witnesses the text-writers included, though indirectly, a 
belief in God and future state of existence among them. 
The essentiality of such a belief as well as of the capacity 
to understand  oaths for all witnesses is, however, better 
illustrated by the exclusionary rules. We have seen that 
children, lunatics and the drunk are to be excluded from the 
category of witnesses. The commentators have assigned various 


, Yāj. II. 70-71. 
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reasons for their exclusion. It will not be unreasonable to 
think that incapacity to understand the nature and responsibility 
of oath occasioned by tender years in the case of children and 
unsoundness of mind in the case of the others is also a reason 
for the exclusion. Wāstikas do not believe in God and future 
state of existence and bhinnavrttas (heretics) do not conform to 
the religious forms and deny all exercise of divine power in 
rewarding truth and punishing falsehood. Their exclusion is 
based on no other ground than this. 

The test of competency on the score of religious belief 
underwent a great deal of discussion in the famous case of 
Omichand v. Barker which occurred as late as 1774 A.D. It 
was laid down even there also that the true test was the belief 
ina Supreme Being as the Avenger of falsehood and perjury 
among men. The doctrine of the civil law in this great case 
was just in accordance with the pronouncement of common 
law to the effect that a person who is destitute of the religious 
sense of accountability to the Omniscient Being should not 
be sworn, as such a person is sure to be insensible to the 
obligations of an oath. "The following remark of Lord Chief 
Justice Wiles will speak for itself:  ''Oaths were instituted 
long before Christianity, were made use of to the same purpose 
as now, were always held in the DEDE veneration and are 
almost as old as the creatiom......... therefore nothing but 
the belief in God that He will reward and punish us according 
to our deserts is necessary to qualify a man to take an oath. 
The forms indeed of an oath have been always different 
according to the laws, religion ‘and constitution of those 
countries. But still the substance is the same, which is, that 


God in all of them is called upon as a witness to the truth of 
'y | 


slature in modern times. Atheism and other forms of 
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infidelity are no longer considered as grounds of incompetency 
and it is provided by the Oaths Act, 1888, that '' Every person 
upon objecting to being sworn, and stating, as the ground 
of such objection, either that he has no religious belief, or 
that the taking of an oath is contrary to his religious belief, 
shall be permitted to make his solemn affirmation instead of 
talang an oath in all places and for all purposes where an 
oath is or shall be required by law, which affirmation shall 
be of the game force and effect as if he had taken an oath.” 
Oaths were applied not only to the witnesses. We know 
from Gautama and Vigņu that the judge in ancient days had 
power in deciding doubtful cases by means of oath administered 
by him to either of the parties.* The Arthašāstra also bears testi- 
mony to such a practice. The commentator Maskari points out, 
apparently on the authority of Manu, that the necessary condition 
of the administration of such oaths was that other more legal 
methods must have failed." The verse of Manu wei arqafena,” 
as has been already noted, refers to such oaths according to some 
commentators. Medhatithi says that šapatha means ' invoking 
of an undesirable contingency upon oneself and stands for the 
whole daiva anumdna’ and thus includes ordeals.‘ We learn 
from another verse of Manu that the party instead of invoking 
evil consequences on himself may involve his own family—he 
may touch with his hand the heads of his son and wife severally 
and utter the swearing words.^ "The oath contained in the two 
sūtras of Gautama (XIII. 13 & 14) is also not to be applied to 
witnesses as Vicaspati thinks" but to a party for the purpose of 
deciding doubtful matters where other means of proof are 
wanting. This is at least the view of the commentators 


* Gau. XIII. 18-14, Vis. IX. l 
* ag q aenaran «au mada—Maskari on Gau. XIT. 18. 
* Manu VIII. 113. ‘ 
+ anrai wal ā free: erq—Medh. on Manu VIII. 118. 
aa magenta eararta—Medh. on Manu VIII. 108, 
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Haradatta and Maskari. Nārada also advocates the use of oaths 
as an independent means of proof." According to Gautama such 
oaths should be sworn in the presence of the images of gods or 
the Brihmanas or of the king. Gautama's texts further imply 
that oaths for the purpose of exculpation cannot be administered 
to the Brühmanas. But Manu and Narada are positively 
against this view. Manu says that the taking of oaths is 
recorded of the gods and sages—even Vašigtha swore an oath 
before king Sudāsa, the son of Piyavana.' Nūrada adds that 
Vaéistha took an oath when he was accused of having assumed 
the shape of an evil spirit.* Narada further tells us that the 
seven Rsis resolutely took an oath together with Indra in order 
to clear themselves mutually of suspicion when each was sus- 
pected by the rest of having taken lotus-fibres." According to 
Medhātithi and Govindarāja the seven Rsis actually charged each 
other with the theft of lotus-fibres and purified themselves by 
oaths. Indra also took the oath, they further point out, to 
clear himself from the accusation of an intrigue with Abalya.” 
Oath as a judicial process was known even in the Vedic 
age and in all probability the story of Vasistha told by Manu 
and Nārada has its origin in a verse of the Ķgveda itself. 
In this verse (VII. 104.15) Va$istha imprecates death on 
himself if he is a demon and death on his enemy if he is not. 
Sāyaņa has the following story about Vasistha’s taking oath: 
*a demon killed one hundred sons of Vaéistha. He then 
assumed Vašistha's form and accused the real Vašistha of 
murder calling him a demon. Vasistha then swore an oath 
and freed himself from the aceusation.” * We may get some idea 


Nar. IV, 239. * Gau. XIII. 14. ' VIH. 110. 
Nār. IV. 243. * Nar. IV. 244. 
Medh. and Govindārūja on Manu.VIII. 110, 
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of the form of such oaths from the verse just referred to. We 
quote it below for ready reference : — 


"ren ga afe argarāt sfa afe angaa g | 

wur «ālidnfufāzarīt arate arate a 
“If I am a demon and have cut short the life of any man, I 
shall die to-day. If I am not the culprit, then let you who 
falsely call me a demon die with your ten heroic sons.”" 

Visnu is of opinion that. exculpatory oaths should not 
be administered to really good or to really bad persons.” He 
thinks perhaps that oath will be of very little force to either 
of these two classes of people inasmuch as the former will 
speak the truth even without an oath and the latter will 
always mock at its obligation. So his idea evidently is that 
those whose honesty has been proved by their previous acts 
should be trusted on their bare word and those who have been 
formerly convicted of crime or perjury should be tried by some 
other means of proof such as witness where they are available 
or ordeals in their absence even in a very trifling matter. 
Oaths according to him evidently are meant for * generality 
of mankind who are of the middle sort,’ ie., for those who 
are not as virtuous as the sages are and at the same time not 
absolute moral wrecks. 

We have seen that in the Vedic age oath could be taken by 
the accused even when the matter to be decided happened to 
be a very serious one. Manu does not particularise any offence 
for the application of such oaths, but merely states that they 
are to be resorted to when witnesses are wanting.’ This 
absence of particularisation on his part shows that he advocates 
the administration of oaths indiscriminately in all matters of 
contest. The rule, however, underwent a great change in 
later times. For, the Visnusmrti says that higher offences 


i Rgveda VII, 104. 15. 
* IX. 18-19. 
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are within the province of ordeals and oaths can be administered 
in lieu of them in cases of the denial of deposit, theft, and 
robbery only when the amount involved is small. The 
minimum amount for which a Sidra should take oath has been 
fixed as less than a krsnala* and Vaisyas, Ksatriyas and 
Brāhmaņas can take oath only when the amount involved is 
twice, thrice and four times as much respectively.” 

The Visnusmrti introduces some ceremonial also in respect 
of the taking of exculpatory oaths. It lays down that certain 
things should be put into the hand when oaths are to be taken. 
The same kind of thing is not to be used in all cases, but it is 
to differ with the difference in the amount in dispute. Thus 
when the amount is less than a Krsnala, a Südra is to swear by 
a blade of dūrvā grass (which he must hold in his hand), if it 
is one or more than one but less than two Krsnalas, by a blade 
of tila, if it is two or more than two but «less than three 
krsnalas, by a blade of silver and if it is three or more than three 
but less than four krsnalas, by a blade of gold and if it is four or 
more than four but less than five krsnalas, by a lump of earth 
taken from a furrow. When it is a suvarna he must undergo the 
ordeal by sacred libation.* Other ordeals are to be resorted to when 
the amount involved is more than that.* The things by "which 
‘oath is to be sworn remain the same for all castes but only, as has 
been noted above, a slight distinetion is observed in the actual 
taking of oaths by different» castes which is determined by 
the amount involved in each case. Somadevasüri in his 
Nītivākyāmrta does not specify any offence for which a man 
ean swear an oath. But according to him the things by which 


1 Vis, IX, 6 and 11. 

* Krsnala was practically the smallest weight used ; it was also 
termed raktika and its weight was 0'122 grammes. See Manu VIII. 134. 
IX. 5-14. 
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oath is to be taken must be different in the cases of the different 
castes. Thus a Brāhmaņa is to swear by touching his sacred 
thread and gold, a Ksatriya by touching weapons, a precious 
stone, the ground and palydna, a Vaisya by touching his ears, 
his child or a cowrie (or a sum of money equal to 30 cowries) 
and gold, and a Sidra by touching milk and seed or an ant-hill. 
The artisans on the other hand are to swear by touching their 
respective implements and those who have taken vows by 
touching the feet of their spiritual guide. Hunters should be 
made to pass over their bows and the outcastes are to split a 
piece of leather which is wet. The commentator of the Niti- 
vākyāmrtā quotes several verses attributed to Guru (Brhaspati ?) 
in support of the forms of oath advocated by the Nitivakyamrta.! 

A verse of Manu tells us that false swearing is always 
to be condemned. The person guilty of it is subjected to both 
temporal and spiritual punishment. Medhatithi comments 
that besides condemnation to hell and public obloquy, he will 
receive punishment at the hands of the king also.” An excep- 
tion to the prohibition of false swearing is, however, provided | 
in another verse of Manu. It purports to say that there is 
nothing wrong in swearing falsely to a courtesan or wife with 
a view to getting one's desires fulfilled—in such words as 
'I do not love any other woman, thou art the beloved of 
my heart,’ etc., in connection with marriages (i.e., for the 
purpose of getting oneself married by inducing the bride or her 
relatives in such words as ‘I shall not marry any other 
woman,’ etc.), for the sake of fodder for cows, or for the sake - 
of fuel for sacrifice or for the sake of doing good to a 
Brāhmaņa.' The idea underlying this rule evidently is that 
the crime is to be excused either when the nature of the 


Nītivākyāmrta, Vivādasamuddeša, 30.37, 
Manu VIII. 111. 
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act in respect of which oath is falsely sworn is quite inoffensive 
or when the purpose of the act is sacred. 

Al these reférences to oath are important in more ways 
than one. First they go to prove that the history of oath 
can be traced back to a very early period so far as India is 
concerned. Secondly they show that the exculpatory oaths 
were not peculiar to tribunals only but were freely used among 
men outside the tribunals as well. In this connection the 
following remark made by Best regarding the character and 
antiquity of oaths in general will bear repetition. ‘* Oaths, 
however, it is well known are not peculiar to courts of justice, 
nor are they even creatures of municipal law, having been 
in use before societies were formed or cities built and the most 
solemn acts of political and social life being guarded by their 
sanction. And however abused or perverted by ignorance and 
superstition, an oath has in every age been found to supply 
the strongest hold on the consciences of men, either as a 
pledge of future conduct or as a guarantee for the veracity of 
narration." It should also be noted that ancient India does 
not stand alone in having resorted to oaths which we have 


characterised as exculpatory. * Decisory oath’ which either of 


the litigant parties might tender to the other and *' suppletory 
oath’ administered by the judge for deciding doubtful cases 
were known in early times in other countries as well. These 
oaths, be it remembered, were invested, just as Indian oaths, 
with a conclusive effect. In this connection we may read 
the following remark of Best with interest. “Formerly a 


system of wholesale swearing pervaded every part of the 
administration of this country (England): it was observed...... 


a pound of tea cannot travel regularly from the ship to 


. fhe consumer without costing half a dozen of oaths at the 
~~ least.''' 
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Perjury: its Tests. 


Manu declares that evidence given by reason of greed, 
embarrassment, terror, friendship, lust and -wrath or from 
ignorance (inadvertence) and childishness (unsteadiness of mind) 
is false.! The idea evidently is that when testimony is not 
voluntary but is influenced by some cause or when it is 
delivered inadvertently or by one who has not yet acquired 
steadiness of mind, it is practically certain that accuracy and 
completeness, the two main qualities of testimony will suffer 
and consequently such testimony will be false. Another verse 
of Manu seems to suggest that testimony can be false in 
two ways; first when a witness misrepresents a fact and secondly 
when he affirms a fact of which he has no direct knowledge.* 

A good way of detecting falsehood in a witness, as has 
been already stated, is to mark his demeanour consisting in 
confusion, incoherent statements and vacillating or contradictory 
answers at the time of the examination.* Katyayana puts 
much stress upon contradiction between the several statements 
of a witness as a test of the falsehood of his evidence. He 
says, '' when a witness having said something contradicts it 
afterwards, he should be known as a prevaricator and punish- 
ed." * This text clearly indicates that contradiction appears 
in its most damaging aspect when it is made by an individual 
witness himself. When, however, there is contradiction 
between one witness and another called by a party, it is not 
so dangerous ; it will only affect the credibility of that wit- 
ness who is of inferior calibre. "This is clear from the rules 
about the weighing of evidence. 


VIII. 118. 
VIII. 05. 
Ibid, p. 114. 
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' We have a verse from Yajiiavalkya which deserves special 
notice in connection with the question of perjury. The verse 
is as follows : 


säs wrferfar area zreper aware: | 

fea aan qq: gr: wr gimna: ac 
‘Evidence having been given by witnesses, if others who are 
more respectable or double in number contradict them, the first 
deponents will become falsified.’ 

Some commentators think that this verse promulgates the 
rule that when perjury is committed by a number of witnesses 
in concurrence with one another, the best way of detecting it 
is to see if they are contradicted by witnesses who are double in 
point of number or more respectable, these witnesses being 
produced by the opposite party.” The main objection against 


+m this interpretation is, as pointed out by Vijūāneš$vāra, that 


. evidence can be adduced by that party on whom the burden 
“of proof lies (artkī) and not by his adversary, inasmuch as it 
is a settled principle that evidence cannot rest on both the 
parties.* Aparārka sees no force in such an objection. He 
says that it is true that both the parties cannot produce 
evidence, but this rule is to be applied when the subject 
of evidence is one and the same. When, however, the 
defendant is convinced that the evidence given against him 
by the witnesses of his opponent is false, he may proye this 
fact by means of witnesses more reliable or greater in point 
of number.* As a matter of fact a legal text attributed to 
Kātyāyana goes to corroborate this view. It declares that if a 
certain thing has been established by the complainant by means 
of certain witnesses and if the defendant knowing it to be false 
proves it to be so by means of other witnesses who are more 


* II. 80. 

* Mit. on Yaj, II. 80. 

* agan wefan: fauga: i—Mit. on Yaj. II. 80, 
$ Apararka, P. 670. 
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respectable or more numerous, then the witnesses of the 
complainant will be known as perjured.' 

Vijianesvara's interpretation of the text of Ynjnavalkya is 
that it enacts a rule to the effect that when the witnesses of a 
party become adverse, he may contradict them by otber evidence 
given by witnesses more numerous or more respectable and 
thereby prove the perjury of the former witnesses, or, in other 
words, the „text sanctions the practice of setting one set of 
wilnesses against the other by the same party. Thus when 
some witnesses give evidence designedly contrary to the subject- 
matter of the claim, the party who called them may call in 
other witnesses more respectable or double in point of number, 
and if they depose conformably to the claim, then the former 
witnesses will become falsified or perjured.* A point to be 
noted in this connection is that Vijūānešvara thus recognises 
that in the event of one's own witnesses proving hostile, lē. 
may call other witnesses who may give contradictory eviden 
for it would be contrary to justice that a party should be mad 
tolose his case through the treachery of his witnesses merely 
on the principle that no one should be allowed to diseredit the 
witnesses he himself has called. 

We have seen in the chapter on 'weighing of evidence' that 
agreement between witnesses who are quite numerous or 
respectable is a test of their veracity as against the deposition 
of those less numerous or less respectable. Thus the evidence 
of twenty men or of one learned and religious man is to be 
deemed more conclusive and trustworthy than that of ten men 
or of an ordinary man respectively. "The text of Yājūavalkya 
quoted in this chapter, whatever be its scope of application, 
indicates in addition that the opposing evidence of the former 
class of witnesses will be a proof of perjury for the latter 
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class. To put the whole thing in a nut-shell, superior number 
and superior respectability are not only the tests of value 
but of perjury also for the inferior number and inferior 
respectability. It may here be noted that according to some 
other commentators—and they are earlier than Visvarūpācārya 
even—the rule of Yājūavalkya does not promulgate a test of 
truth on the one side and perjury on the other, but has merely 
a bearing on the question of the burden of proof. It has been 
seen that there is a view that in the case of two affirmative 
-.. — Statements made by two opposite parties the rule is that the 
party making the first representation is to be put on proof. 
The commentators just referred to think that the rule embodied 
in Yājūavalkya's verse provides an exception to this particular 
rule. To be more clear, when the witnesses of the pūrvarādī 
(the party who has made the representation first) and of the 
ut'aravüdi (the party who has made the representation subse- 
quently) are equal in points of respectability and number, then 
witnesses of the pürravüdi are to be examined but the 
process will just be the reverse, i.e., the witnesses of the uttara- 
vàdi will have to be examined when they are superior in these 
respects.  VijüüneSvara summarily rejects this view saying 
E pe it has been e by ācār! ya ps eee 


















' p of Yājūavalkya ; it can neither be deduced from the context 
nor from the subject-matter of the verse.' 


Punishment for Perjury. 


T "Gautama says, ‘a false witness is to be censured and 
——— for speaking an untruth.'* In the opinion of 
latta the censure is to take the form “‘nobody should have 
— 
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any intercourse with him.'"' As to the modes of punishment 
to be inflicted on false witnesses we should look to the texts 
of other authorities. Manu in the first instance  prescribes 
fine as a mode of punishment and says that the amount of fine 
is to vary according to the motive or reason for speaking the 
untruth. When à man commits perjury being bribed by 
another, itis evident that he has done it from greed. In such 
a case his punishment will be a fine of one thousand panas. 
Sometimes it happens that a witness, though very honest and 
accustomed to speak the truth, may get confused at the time of 
his examination on account of some distraction of the mind and 
thereby his deposition may turn out to be false. In such a case 
the reason is embarrassment (moha) and the punishment 
prescribed is a fine of purvasahasa (lowest amercement)." Some- 
times it may enter into the head of a witness that if through his 
giving true evidence a party is defeated the latter will bring ruit _ 
upon him by injuring his relations or making him sult) 
financially. The reason of giving false evidence here is fear and 
the punishment for it will be a fine of two madhyamasahasas 
(middle amercement). Similarly if a witness gives false evidence 
from a consideration of friendship or out of wrath he will have 
to pay a fine four times the amount of pūrvasāhasa (lowest 
amercement) and three times madhyamasahasa (middle amerce- 
ment) respectively. Punishment will be very high in case false 
evidence is caused by sexual love. Thus if a person deposes — 
falsely from love he bears to a female happening to be one of the 
parties, he will be fined 2,500 panas. The offence is 
comparatively light when a witness gives false testimony through . 
ajüüna (this term generally means jūānābhāva, i.e., ignorance, 
but Medhātithi takes it here in the sense of bhrānti, i.e., 


1 gdumdaagri fe | 
* Manu VIII. 120-121. 
^ «Two hundred and fifty panas are declared to be the first or lowest 


amercement, five hundred: are considered as the mean (or middlemost), 
but one thousand as the highest,'—Manu VIII. 138, 
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mistake), specially if he corrects himself afterwards. Conse- 
quently the punishment in sueh a case is also not heavy. "Thus 
if a man through this cause says what is not the fact but 
corrects himself at the time of the regular examination, his 
punishment will consist of a fine of 200 panas. The punish- 
ment is still lighter, e.g., a fine of 100 panas, when the cause 
of perjury is būlabhūva (childishness). One who has not 
acquired steadiness of mind is termed a bdla. It is known that 
a bala cannot generally be a witness ; so the fine of 100 panas 
prescribed for perjury caused by childishness refers to the case 
of one, commentators say, who has just passed his minority.” 

These rules apply to all castes including the Brāhmaņa when 
it is proved that the accused has committed perjury for several 
times and when the particular motive of committing it is also 
well known.” 

Yajnavalkya's text regarding the punishment of perjury is 
as follows :— 


yam usn gei: za BITI | 
fanraifequ’ gas faaren area: aya: 0’ 

The meaning of this text is that suborners as well 
as witnessess guilty of perjury are liable to be punished 
severally with a fine double the amount of the suit, that 
is to say, double the amount which is to be awarded as 
punishment to the defeated party on account of his 
loss in .the suit and in the case of a Brahmana 
the punishment should be vivdsana. Vijūānešvara thinks 
that this rule will operate where the reason or motive of 
committing perjury is not known and when at the same time 


` Medh. on Manu VIII. 120-121. 
m &wzqmrerarenarae: zasji;«€p aures .—Medh. on Manu VIIT. 121, 
afama eei 4 «mg i—Baàlambhatti, p. 291. 
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this offence is known not to be a repeated one, t.e., when 
it is not habitual. Vivāsana has the meanings of denudation, 
destruction of the dwelling house and banishment. The nature 
of each individual suit is to determine which of these three 
meanings is to be given to the term.” The Smrticandrikàá 
states that where the punishment or fine for people of other 
castes guilty of perjury is small (alpa), large (bahu) or 
enormous (atibahu), that for a Brūhmaņa will be denudation, 
unhousing and banishment respectively." This view is not 
quite in agreement with Vijūānešvara's. For Vijūānešvara 
is of opinion that punishment of fine and not of denudation 
is to be prescribed for a Brahmana also when the subject- 
matter of the suit is small. Evidently he thinks that 
denudation is a heavier punishment than fine.' 

Manu has another text also on the subject of punishment 
for false witnesses. It declares that the punishment for the 
three inferior castes giving false evidence is pravāsa coupled 
with the prescribed fine, while for a Brāhmaņa it is vivüsana 
only.” Commentators explain that this rule is to apply when 
the offence has been proved to be a repeated one. We may 
note here that pravdsana as a punishment for perjury has been 
sanctioned by the arthasastra also.’ According to Kullūka 
and some other later commentators pravāsa means banishment.” 
But Medhātrthi and Vijnáne$vara are of opinion that it signifies 
corporal punishment as well. Vijūānešvara further says that 


' gas Amaaan wenarg w faa |—Mit. on Yāj. IT. 81. 
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corporal punishment includes cutting off the lips, amputation 
of the tongue and deprivation of life. This view is supported 
by a further statement to the effect that pravāsa has the 
meaning of corporal punishment in the political science 
(arthasastra) and that the subject under discussion has a 
close relation to such a science.” We know from a text of 
Narada that corporal punishment includes imprisonment as 
well.” The precise nature of the corporal punishment will be 
determined after all by a consideration of the subject of 
false evidence.* As regards vivüsana, it must be interpreted 
here also to signify denudation, deprivation of the dwelling 
"house and banishment with reference to the status and motive 
of the offender and subject-matter of the suit. Kullūka's 
conclusion about the punishment of a Brāhmaņa is that it 
should only be vivāsana and not fine. He quotes the authority 
of another text of Manu to show that a Brahmana should 
always be exempted from pecuniary penalty." This com- 
mentator thus goes against the view of the Mitāksarā on 
this point according to which the punishment of fine may be 
inflicted on a Brahmana after a consideration of the circum- 
stances which led him to commit perjury. For, if the principle 
that a Brāhmaņa cannot be fined be accepted asa final one, 
then it would follow that even in a case where this offence 
is not at all grave a Brāhmaņa should be punished by denuda- 
tion, destruction of the dwelling house or banishment or 
e should go unpunished altogether. The Mitāksarā further 
ints out that the punishment of fine in the case of a Brahmana 
has sanctioned by some legal authorities including Manu 


| dh. on Manu VIII. 123 ; Mit. on Yāj. II. 81. 
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himself.* The text on the authority of which Kullüka bases 
his decision has also not been left unreconciled. The rule 
embodied in this text, the Mitāk$arā says, is not a general 
one applying to all cases but relates only to the case of assault 
committed for the first time." Govindarāja accepts the position 
taken up by this commentary regarding the punishment of 
a Brāhmaņa for perjury and says that it should be denudation 
preceded by fine.  Visnu's punishment for a perjuror is the 
confiscation of his entire property.” This rule has been inter- 
preted by some as referring to the case of perjury committed 
in respect of landed property and by others to the cases of 
the .Südras and of those who are not at all virtuous“ 
Vācaspati thinks that it is to apply to the case of one who 
is habituated to give false testimony. 

It has been seen above that drstadosa and kütaküraka are 
incompetent witnesses. Drstadosa means, according to some 
commentators, a person who has formerly been convicted of 
perjury or whose habit of speaking falsehood has been detected.‘ 
Kutakaraka, as has been noted, may be the same as kūtakrt 
of Yājūavalkya and may mean a suborner. Thus it may be 
āsserted that the punishment of suborners and false witnesses 
consisted also in their being disabled to give evidence on all 
future occasions. Evidently giving evidence was considered 
rather as a right or privilege than as a mere duty. 

Testimony is false by omission when it is withheld. The — 
Hindu law of evidence does not allow any excuse for such” 
falsehood even. Gautama distinctly says, ‘ if being asked a 
witness does not answer, he is guilty of a crime.’ ? Nàrada is 


Mit. on Yāj. II. 51. See also Manu VIII. 378. 
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more emphatic. According to him a man who conceals at the 
time of the trial what he really knows and has related to 
others is a greater criminal than a false witness and deserves 
specially heavy punishment.* Kātyāyana's rule regarding the 
punishment of a witness for concealing his evidence is more 
definite. According to him a witness who does not say 
anything when questioned should be imprisoned, condemned and 
fined according to law. His fine will consist of three hundred 
coins in suits regarding verbal assault, fraud or quarrel and of 
the whole amount of debt in a suit regarding debt.? We have a 
text of Yājūavalkya also on the subject. It refers to the 
punishment of a witness for concealing his evidence from 
others when witnesses are to be examined all together and not 
separately. "The punishment, as the text indicates, is to be 
extremely heavy. It is to consist, for the three inferior castes, 
in a fine eight times the amount to be paid by the defeated 
party on the loss of his claim, and for a Brahmana in vivdsana.* 
The Mitāksarā explains that the punishment of vivásana is to 
be awarded to a Brāhmaņa only when he is unable to pay the 
prescribed fine. When the people other than the Brāhmaņas 
cannot pay the fine, they will be chained, sent to Jail or made 
to give services as sanctioned for their respective castes.* 

The punishments of witnesses guilty of perjury by commis- 
sion or omission and of suborners have been described. These 
punishments, like all other punishments, were inflicted from a 
consideration of public interest. Manu says, 'the penalties for 
false evidence have been prescribed to prevent failure of justice 
and restrain injustice.’ * 
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Kātyāyana prescribes punishment for the party also who 
through the greed of attaining victory calls in those as witnesses 
who are known to have committed perjury on some former 
occasion—the proper punishment for such a man is to be the 
confiscation of his entire property to be followed by banish- 
ment.’ 

From what we have seen it becomes clear that our law- 
givers made very little distinction between perjury by commis- 
sion and perjury by omission and that they regarded wilful 
perjury or subornation of perjury as a grievous offence. We 
may note here that it was regarded as a deadly sin too. 
Perjurors are likened to the killers of embryo and eternal hell 
is said to be their future punishment. There are several smrti 
texts describing the terrible pains and calamities that a false 
witness is to be subjected to after death.” We know that 
these texts or at least some of them were to be repeated by 
way of admonition by the judge to the witnesses when they 
were going to be examined in order that they might be inspired 
with awe. But as the bulk of the people are always very 
base, unprincipled, irreligious and regardless of what may or 
may not happen after death, perjury is sure to be committed 
notwithstanding all the threatenings about the future state of 
existence, The lawgivers being fully convinced that false 
witnesses were very great enemies of the state inasmuch as 
they hampered the course of justice the proper administration 
of which was considered to be the chief duty for the king, made 
the offence cognisable by penal justice too and thought that it 
deserved the severest punishment that the law could inflict. 
We have seen that the circumstances under which the offence 
was committed, the subject-matter about which it was committed 
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and the status of the person who committed it were also 
fully taken into consideration in awarding punishment. The 
punishment thus varied from simple fine and censure to impri- 
sonment, banishment, confiscation of property and deprivation 
of life, 

We may also note here that the law regarding the punish- 
ment of perjury as obtained in India does not stand in strong 
contrast with that of other countries. ‘‘ By a still unrepealed 
Act of Elizabeth the punishment is a fine of £20, and in 
default of payment of the fine, the pillory where the offender 
is directed to have ‘both his ears nayled. The same statute 
also disabled the offender from giving any evidence in future 
for ever." '*The pillory has been abolished and the disabflity 
to testify has been generally considered to be abolished by 
the Evidence Act, 1843, The present punishment is tbat 
provided by the Perjury Act, 1728, as amended by the Penal 
Servitude Acts ; that is, not more than seven years” penal 
servitude or imprisonment." ‘‘In Scotland by Act of 1555, 
C. 22, perjury was punished by confiscation of movables, and 
by piercing the tongue to which the judge in aggravated cases 
might add any other penalty that the case seemed to require. 
There was also disability to give evidence in future and this was 
taken away by 15 Vict., C. 27, S. 1, and piercing the tongue has 
in modern times been  superseded by penal servitude or 
imprisonment.” ' 

Another rule im connection with the law of perjury is 
apparently so unsupportable from the ethical point of view that 
we cannot leave it unnoticed. It seems rather unusual that 
authors of the religious codes who condemn so vehemently the 
violation of truth in a witness should have encouraged it under 
certain circumstances. Manu, Gautama, Yājūavalkya, Visnu, 


- Vasistha and Brhaspati all unanimously declare that perjury is 
st - 


permissible when the death of a member of the four castes 


v 





! Best on Evidence, pp, 39-41, 





160 HINDU LAW OF EVIDENCE 


would be occasioned by true evidence.’ Manu goes so far as to 
say that falsehood is preferable to truth in such a case.’ 
Gautama qualifies his rule by saying that false evidence should 
not be allowed for saving the life of a sinful man.” Kullūka 
concludes from this rule of Gautama that perjury is allowable 
for a witness only when he becomes sure that the accused has 
deviated from the right course through inattention or oversight 
and not in the cases of great criminals like burglars and 
thieves." Medhātithi's argument for the justification of this 
rule is this: when a man is sentenced to death by the true 
evidence of a witness who is free to say anything he chooses, 
the latter becomes the transgressor of the law ‘ one shall not 
kil any living being." This commentator discusses at great 
length as to how a witness through whose true evidence a man 
is capitally punished becomes not only the means (hetu) but 
the principal agent (prayojaka) of killing.^ Vijūāne$vara says 
that by the prohibition of speaking the truth, silence and false 
deposition on the part of a witness which were formerly pro- 
hibited are now enjoined. He continues to say that when in 
a charge based on suspicion speaking the truth will entail the 
death of any of the four tribes and speaking falsehood will not 
cause the death of anybody, there falsehood is enjoined. Where 
speaking truth will cause the death of either of the parties and 
speaking falsehood will lead to the death of a third party, 
there silence is enjoined if the king allows it. If the king 
does not allow it by any means, then a witness should render 
his evidence futile by contradiction. When it is also not 
possible, truth should be spoken. Because otherwise there will 


* Manu VIII. 104; Gau. XIII, 24 ; Vis. VIII. 15; Yāj. II. 83 ; Vas. 
XVI. 36. For Brhaspati text, see Se., p. 207. 
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be the double sin of speaking falsehood and of killing another 
person. Vijūānešvara further says that in the event of speaking 
falsehood the penalties of perjury shall not attach to the 
witnesses on the facts of the case coming to light by some other 
means and at another time.' 

It is realised, however, by the authorities that the sin 
that is generally caused by speaking falsehood arises even when 
a witness saves the life of a man through false evidence and 
hence some expiation for the sin must be done. The best 
expiation, according to them, is the offering of Sārasvata 
oblation.’ 

The license given to false testimony for a judicial purpose 
illustrates after all how “religious sanction has been enlisted in 
the cause of falsehood." This is at least whimsical if not wholly 
unjust. "Cases, however, in which the force of religious 
sanction has operated on the side of: perjury even in Christian 
countries are neither impossible, nor without example.’’ * 


Miscellaneous. 


It is the duty of the judge to assume a gentle look while 
he is engaged in hearing a case.* Vācaspati rightly thinks that 
he will easily get at the truth by not puzzling the parties. The 
judge should neither converse with any of the parties in private, 
nor should he give any clue to the witnesses.’ Helping the 
witnesses by giving them clues constitutes an offence according 
to Kautilya. Manu enjoins that a party should not talk with 
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his own witnesses secretly. The intention of this rule evidently 
is to see that they are not tutored. According to Narada the 
proof of any attempt on the part of a party to win over the 
witnesses of his opponents will lead to his defeat and as such 
he should not even converse with them.* <A very important 
duty on the part of a litigant is to call in and produce the 
witnesses who have been cited by him. Manu and Nürada 
distinctly say that the judge should declare that party as having 
failed in the suit who saying ‘ I have witnesses’ does not produce 
them though ordered to do so.” The loss in such an instance is 
evidently due to the presumption that if these witnesses were 
produced something fatal to his interests would have been 
brought to light. Medhātithi remarks that a man loses his 
case not only by the proofs of his opponent's contention but also 
by the absence of proofs in support of his own and this absence 
of proofs can easily be ascertained by the fact that they have not 
been produced though he has been repeatedly asked to do so.* 
The principle recognised seems to be that when a party has come 
to the court he should rely on the strength of his own proofs 
and not on the absence of proofs in his opponent. All such 
proofs are to be produced before the decision of a suit. 
Nārada says, ''when a law-suit has been decided, evidence 
becomes useless,'' * ‘‘As the fertilising power of rain is thrown. 
away on ripe grain, even so evidence becomes useless, when 
the suit has been decided.'' * An exception is provided, however, 
in the case of evidence being announced in the first stage of 
the trial. Thus a claimant will be debarred from producing 
any witness and document after the trial has been finished 
only if he has not announced in the first stage of the trial that 
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he has them. But if having said *I have witnesses and 
documents' he cannot produce them in the third stage of the 
trial through some unforeseen circumstances,- then his case 
will be reviewed and the evidences accepted.* The sum and 
substance of Nàrada's rule is that a party can get a review of 
his ease on the ground that he could not produce his evidences 
in time provided he has mentioned them at the time of filing 
bis complaint. According to Manu and  Visnu a decision 
obtained by false evidence may also be reviewed and set aside. 
They say ''if it can be proved that a perjured witness has 
given false evidence in a suit, then the judgment is to be 
reversed by the judge and what has been done must be considered 
as undone.''? Kullūka explains the injunction of Manu in this 
way :—' If it can be ascertained in the course of a trial that a 
witness has given false evidence then the proceedings must be 
stopped and if the case has been finished, it should be 
re-tried though sentence has been pronounced,’ * 


i Asabüya on Nar. I. 62. 
* Manu, VII. 117, Vis. VIII. 40. 
ue ^ afer afer avi afefacaqeiafa fated «4 qua *I4AGATA" ura fear 


End asia w egani tà cafa qe; wien a | 
—Kul. on Manu VIII, 117. 








CHAPTER II 


DOCUMENTS 


Among the ancient law-books, as pointed out by Bühler, 
Vasistha NDharmašāūstra is the only one that contains allusions 
to written documents and names them as one of the means of 
legal proof.' Gautama, Bodhāyana and Āpastamba do not 
make any mention of documents and bonds. Bühler attempts 
toexplain this omission not by an assumption that in their 
times writing was unknown but by the consideration that 
judicial technicalities like the determination of the legal value 

. of written documents had less importance in their eyes and  - 
were left either to the dešācāra (custom of the country) or to — 
the Niti or Arthašāstra—the Institutes of polity and the Arts of 
common life.* 

Though there are no details regarding documents in the 
code of Manu and though as a matter of fact documents are. 
barely mentioned by name in this work, yet some clear 
references to documents, bonds and edicts found in it bear —— — 
unmistakable evidence to the fact that they were quite familiar "S 
when the code was compiled. These references have been | m. 
collected by Bühler. Here we need mention only a few of 
them. Verse 168 of Chapter VIII contains a reference to DA 

. the documents caused to be written by force. It is enjoined - * 
that such documents will not be admissible in evidence. The 
expression nibandh is used in verse 255 of Chapter VII. i 
«has been taken by the commentators as meaning ‘to recor d. in 

„lā writing.” m The. — of the verse indicates that ed i other 
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meaning is possible. It is stated here that when any dispute 
regarding the boundary of a land arises it is for the king to 
record the boundary together with the names of the witnesses 
with whose help he decides the dispute. It is thus obvious 
that the drawing up of a document intended to have legal 
force in future is meant.  Medhatithi also sees in the word 
antbaddha (verse 76, Ch. VIII) a reference to the written 
entry of witnesses in documents.' The word karana occurs 
in two of the verses of Manu and in both places has the 
meanings of documents, bonds and witnesses according to the 
commentators.” Another verse of Manu (IX. 232) mentions 
royal edicts ($āsana) which represent a kind of public documents. 
Here itis said that persons forging such documents should be 
put to death by the king. Bühler further remarks, * the highly 
developed trade by land and sea on which ad valorem duties were 
imposed, the existence of official lists of prices which were 
renewed periodically, the complicated system of calculations 
of interest and the occurrence of mortgages would be impossible 
without written documents.” Kautilya's references to likhita 
(III. 11) as well as to šāsana and other varieties of royal writs 
(II. 10) are also good proofs for the great antiquity of Indian 
documents both private and public. The claims of Indian 
documents to a high antiquity are no less established by the 
exhaustive treatment of the subject by Yājūavalkya. The 
subject has also been fully discussed by so distinguished text- 
writers as Narada, Visnu, Kātyāyana, Vyasa and Brhaspati 
who of course belong to a comparatively late period. 

Vasistha has divided documents primarily into two classes : 
(1) laukika (private) and (2) rājakīya (official or public).' 
Jünapada is another name for laukika documents according to an 
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anonymous smirti text.’ The main distinction between a public 
and a private document is that the former comes from persons 
in authority and the latter is current among the people for 
transactions of business of daily life.” 


Private Documents. 


According to Visnu and Nārada a private document is valid 
only when it does not go against the custom of the country 
(dešūcārāviruddham), when its contents conform to the rules 
regarding pledges, sureties, bails, and the like (vyaktadhividhi- 
laksaņam), when the order in which a document is generally 
written is not disturbed and when its letters are not effaced 
i.c., illegible (avilupta-kramd-ksaram).* As explained by the 
Būlambhatti, the expression — vyaktadhividhilaksanam (lit. 
answering to the rules regarding mortgages, pledges and other 
kinds of securities) relates to a document recording a transaction 
with pledge.“ The expression aviluptakramaksaram indicates 
that the violation of the order prescribed for a document and 
the effacement of letters and words affecting the sense generally 
had the consequence of vitiating a document. The expression 
dešācārāviruddham shows that the dešācāra prevailing in each 
country in regard to the validity of a document was never to 
be ignored. Now what is actually implied by dešācāra in 
relation to a document ? Asahāya understands the expression 
rather in an unusual sense. He says that the writing which 
does not record a gift of something not fit to be given or a 
disposition in regard to a minor is aviruddha (lit. not adverse) 
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to the desücüra (usages of the country). Now it is a matter of 
common knowledge that not to give anything not fit to be given 
and not to allow a property to be disposed of by a minor cannot 
constitute à peculiar custom of any country and these are rules 
promulgated by common law as applicable everywhere. 
Mitramiára quotes the verse deš$ācāra, etc., in support of the 
contention that the prohibition of the use of local dialects 
does not apply to private documents. But he does not 
explicitly say which are the words in this verse conveying 
directly or indirectly such a sense. The Mitākşarā raises the 
question of the use of local dialects in course of the explanation 
of aviluptakramākgaram. This commentary says that though 
the apparent meaning of this expression is that a document is 
valid and makes proof only when its import and language are 
free from breaks and obscurity and when at the same time there 
is no erasure or effacement of letters, yet what it really signifies 
is that the use of refined language is not compulsory in private 
documents as in the case of royal edicts." Thus the expression 
desücarüviruddham contains no reference direct or indirect, 
according to this commentary, to tbe language to be used in 
documents. Some light is thrown by Devanabhatta on the 
matter referred to by dešūcāra in regard to a document. He 
seems to suggest that it may refer to the mention of the name 
of the day on which the transaction takes place or to the number 
of witnesses to be employed for attestation.‘ It goes without 
saying that many other formalities and peculiarities which are 
merely local are also referred to by the term dešācāra. Whatever 
might be the precise significance of dešācāra in relation 
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to the rules of writing there is no doubt that it had always to be 
respected at the time of executing a bond.  Kütyayana distinctly 
says that the non-observance of dešācāra or local usage in 
drawing up a document is one of the causes which vitiate it.' 
Thus it becomes perfectly clear that the evidence of usage was 
admitted even at an early period to prove the validity of a 
document. 

According to Brhaspati private documents are of seven 
classes, viz., bhagapatra (a deed of partition), danapatra (a deed 
of gift), krayapatra (a deed of purchase), ādhānapatra (a deed 
of mortgage), sarvitpatra (a deed of agreement), dūsapatra 
(a deed of bondage) and rnapatra (a deed of debt). Vyāsa 
classifies them into eight kinds ciraka (a document written by the 
pauralekhaka—city scribe), scahasta (a document written by the 
obligor), upagata (a document written by the obligee), ādhipatra 
(a deed of pledge), krayapatra (a deed of purchase), sthitipatra 
(a deed of agreement), visuddhipatra (a deed of purification) 
and sandhipatra (a deed of reconciliation)." The Smrticandrika 
rightly observes that neither of these classifications is exhaustive. 
Brhaspati omits to mention sīmāvivādapatra (a deed recording 
the settlement of boundary disputes) and  Vyàsa ignores 
vibhagapatra (a deed of partition). In fact the use of the ‘ 
expression ūdi in Brhaspati's text indicates that complete 
enumeration has not been made by him and there are other 
kinds of documents also.* Vyūāsa's classification is unsound also 
for the reason that it has not been done on a uniform basis.  — 
The classification of documents into ciraka, svahasta and . 
upagata proceeds on one basis, namely, according as it is written zj? * 
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by the professional scribes, the obligor or the obligee and the 
classification into other five kinds has been done on quite 
another basis, namely, according to the subject-matter. So 
instead of saying that documents are of eight kinds, Vyasa 
should have rather said that from one point of view they are of 
three kinds and from another they are of five kinds. 

A document is termed cīraka when it is written by the city- 
scribe (pauralekhaka) and attested by subscribing witnesses. It 
should be noted here that though janapada is the name applicable 
to all private documents whether svahasta or anyakrta, yet more 
technically the term applies to those documents only which 
are written by scribes of well-known places or of high official 
positions and properly attested by witnesses.” The anyakrta 
document of Narada and sthānakrta* document of Brhaspati 
also are those which are written by others, i.e., professional 
ecribes and attested by witnesses. So practically there is little 
distinction between ciraka, jānapada, anyakrta and sthānakrta 
documents. They are all to be written by persons other than 
the parties and attested by witnesses. A svahasta document on 
the other hand is in the handwriting of the obligor himself and 
requires no attestation.* The peculiarity of a svahasta document, 

^ as pointed out by Yājūavalkya, is that it has the advantage of 
being valid even without attesting witnesses,” evidently owing 
to its directly proceeding from the party against whom it 1s to 
be used. Jimütavühana comments that such a document also 


' 8c. p. 135. 
> feared pesi farema: | --- Gel g wife i—Se., p. 132. 
a «pae oai galaa aa i—May., p. 15. 
The term ‘ written in a particular place” ( rtāa ) seems to relate 
to documents, written by a professional scribe and attested by subscribing 
* witnesses. —S. B. B., XXIII, p. 334 fn. 
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if attested is placed on a safer footing.‘  Mitramiéra says that 
it is to the interest of the obligee to have it attested.* An 
upagata document has been defined as one written by the obligee 
with the consent of the obligor.* In all probability attestation 
was essential to such a document though authorities do not say 
anything about it. We know it from Kātyāyana, however, that 
the upagata documents are very risky. It is laid down by him 
that if the debtor being sued says that the document was written 
without his consent, then the creditor speaking by it will have 
first of all to take the burden of proving that the requisite 
consent was given at the time of its execution and in the event 
of his failure to prove it the document will be regarded as a 
forged one and will have no effect as proof." 

We meet with some texts attributed to Vyasa which set 
forth the relative weight of the diverse kinds of documents.” 
These texts declare that a nrpašāsana is superior to jānapada, 
and a jānapada ° to svahasta with witnesses, and a svahasta with 
witnesses to a svahasta without witnesses. Devanabhatta adds 
that a svahasta without witnesses is superior to an ujpagata,' 
He further dissolves the compound nrpašāsanam into nrpāt 
(asanam and comments that nrpa signifies by laksaņā all kinds 


|o faardifa atafafagu salega uraruaaarefafa i—Vm., p. 334. 
* q xafefarmésmrdaraemat serra afena riga | 
—Mitramiárn on Yāj. IT. 89, 
> qaaa quts fafai asiani Squared faa aq —Sc., p. 136. 
+ ymaa araa fated siaaa wq m a Sq wal He vifa fawraz s 
maf ufastsunatqee malfafa ufz a fauraāa a arta az a werd Du wee w 
fud ad «i ne wafers: i— Viram., p. 197; So., p. 143. 
* Vm., p. 338. 
* By the term arg must be understood a document other than 
what is in the handwriting of the obligor. maqam erm | 
—Sc., p. 150. 
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of public documents other than šāsana.* What he means to say 
is that a š$āūsana or royal edict is more reliable than the rest of 
the publie documents. "Thus if the following classification of 
documents be made, each preceding class will be superior to 
each of the succeeding classes :— 

l. Sāsana. 

2. Other public documents. 

3, Jūnapada. 

4. Svahasta with witnesses. 

5. Srahasta without witnesses. 

6. Upagata. 

It should be noted here that the greater reliability or superior 
worth of a document has been determined according as it has 
the less possibility of being tampered with or forged.* 

A jūnapada document (i.c., a private document written by a 
reputed scribe) is to contain the name of the reigning king and 
a description of his vamsa (dynasty). Special care should be 
taken that the traditional order of writing a document is kept 
up and the local usage observed. It should also be specifically 
dated—the year, the month, the fortnight as well as the day on 
which it is framed should be mentioned in it." A deed of 
debt, according to Yūjūavalkya, besides specifying in details 
the date of the transaction, should be provided with such parti- 
culars about the parties as their names, the names of their 
fathers, their tribes and families and the scholastic titles such 
as bahercha or katha assigned as a mark of distinction for 
reading some portion of the Vedas.* Vašistha and Vyasa enjoin 


| aqme wear mazani, ananas acewan, aaefa posts, 
emm sfa amrenfems i—5c., p. 151. 
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^ «mmrayi ad”rgrdarat: (Vyūsa). 
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that such a document should bear the sign-manual of the obligor 
and be attested by two witnesses.’ It is further enjoined by 
Vašistha that in a deed of debt should be mentioned also such 
other details as the country and place of residence of each of the 
parties, the particular branches of Vedic lore they belong to, 
the things borrowed or pledged, their kinds and number and 
rate of interest to which both the parties agree. Vijūānešvara 
and Aparürka remark that these particulars or most of them 
are covered by the term ddi in Yājūavalkya's text. The 
Sukrantti lays down that private documents relating to gift, 
sale and purchase of immovable property are valid only when 
they are executed with the consent of co-sharers and attested by 
the headman of the village or the like.' 

Yājūavalkya states that the signature of the debtor should 
be put below the contents of the document and it should be 
accomplished with the words ‘I, son of such and such, agree 
to what has been written above.'* Each of the witnesses also 
should write with his own hand, after specifying the name of 
his father, “I being such a one am a witness to this matter.’ ' 
The scribe should put his signature at the end and write * I, 
son of so and so, have written this document being solicited by 
both the parties.' * He should put his svahasta or sign-manual 
as well. Narada says that when the debtor does not know how 
to write, he should cause another person to write his assent in 
presence of all the witnesses. When a witness cannot write, 


* amage cw fafearal w wifwri— Vas. in Viram., p. 191. 
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he should cause the fact of his being a witness to be written 
by another witness or a different person and this also should be 
done before all other witnesses.’ Devanabhatta remarks that 
when a debtor or a witness happens to know a foreign script 
and not the one in which the document is written, he may put 
his signature in the script he is familiar with. He quotes 
Kātyāyana as an authority in whose opinion all local scripts may 
be used in a document.* 

As to the number of witnesses to be employed for attesting 
a document, there seems to have been no fixed rule. The texts 
of Hārīta, Vyasa and Vasistha enjoining the attestation of 
private documents use dual number in the word sāksin* 
and hence it seems probable that two witnesses were generally 
deemed sufficient for the purpose of attestation. The main text 
on the subject is, however, that of Yajüavalkya. This text uses 
the word saksin in plural number. A good deal of discussion 
has centred round it and we quote the text below :— 


afama cruda füceTERUAR | 
"rarewum: «rai feremfafa 8 war ag ' 


Visvarūpācārya reads asamāļ and says that the expression means 
three. He discards the reading samah on the ground that 
neither of its meanings two or any multiple of two will be appli- 
cable here. It cannot mean two because such a meaning will 
be inconsistent with the plural number in the word sdksin. 


+ fee at a: er Saray Mari g 8: | 
art a afaria stufata: |j—Vīram., p. 191 ; So., p. 134. 
Vm. attributes this verse to Vyasa. 
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It cannot also mean a multiple of two, such as four, because 
it would go against the smrti text which distinctly 
says that the number three is to be considered best 
in connection with witnesses for attesting a document.! 
Vijūānešvara accepts the reading samah but seems not to 
take it as referring to the particular number of witnesses 
for attestation. According to him the term signifies equality 
in point of number and qualifications.” His explanation is thus 
quite vague. He is, however, followed by the author of the 
Mayūkha.” Aparārka follows Visvaripa in accepting the 
reading asamüh but expresses the opinion that it does not 
positively signify three but simply an odd number such as 
three, five, seven, etc." "This explanation is perhaps based on 
the consideration that truth may even be ascertained from the 
statements of the majority of witnesses in the case of dis- 
crepancy in their evidence, Jīmūtavāhana, Vācaspati and all 
other later digest-makers accept the reading samūļ and thus 
according to -them the number is to be any multiple of two. 
Devanabhatta comments that the plural number used by 
Yājūavalkya in the word sāksin does not indicate that there 
should be more than two witnesses to attest each and every 
document. Many witnesses may be necessary in the case of 
important documents only. He points out that a document 
written by another (anyakrta) is generally called five-membered 
taking the creditor, the debtor, the scribe and two witnesses 
into account.” He naturally prefers the reading samah and 


* aa q «wer «fa Gare wifaeny: M eaaa vw owqxtuani 
aza gaq "ēdi g wegen; sa weary i—Bālakrīdā on Yaj. II. 87. 
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takes it to mean iwo, evidently ignoring the plural number 
used.” He leaves after all the question of the number of 
witnesses to be employed for attesting a document to be decided 
finally by local usage.” 

A very important thing in connection with the execution 
of a document is that great care is to be taken in the matter of 
selecting its scribe and the witnesses who are to subscribe to it. 
According to Kātyāyana a document is spoiled through the 
blemishes of the scribe and of the witnesses." Vyūsa also says 
that a document may well be considered as forged if it is found 
that any of the witnesses who have subscribed to it or the 
scribe who has written it is of wicked disposition or of vicious 
habits.' 

There are some smrti texts which show that our law-givers 
were fully alive to the necessity of providing for what purported 
to be the copies of documents under certain circumstances 
with a view to admitting them in evidence in future. These 
texts thus illustrate that anciently the secondary evidence of a 
transaction in the shape of the copy of a document could be 
admitted when the primāry evidence thereof, t.e., the document 
itself was not available, The texts are as follows: 


Tata ga ASUS WS Wu | 
fu grāsmar fea ñ IRI Ii” 
‘When a document is in another country, when its writing 


is bad (in consequence of the characters or words being written 
in a corrupt, equivocal or unintelligible manner), when it is 
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- A * . - 
lost, when its writing is effaced (on account of the ink having 


become pale), when it is stolen by thieves, when it is torn, 
burnt or split into two—under any of these circumstances 
another document has to be executed.’ 


feafuanataeavgfafaāg wi 
adasaae wiew šafafu: «aa: N 


‘Ifa document is split, torn or stolen, if its writing is effaced, 
if it is lost or badly written, a fresh document should be 
executed.’ 


nādz Afza gai fefed rama ari 
aama eaaa mura 


“When a document is split by dirt, when it is burnt, perforated 
or lost or when its letters are obliterated by the sweat (of 
the hand), a new document should be executed.’ 

Āsahāya remarks that when a document meets with any 
of the diverse accidents mentioned, the party by whom it was 
executed may be compelled to give another document in its 
place.” Vijūānešvara says that a document may be renewed 
under any of these circumstances only if both the parties 
agree.* 

Another verse of Narada deserves to be noticed in this 
connection. We know from this verse and the interpretation 
put upon it that our law-makers and jurists recognised the 
principle that proper search is to be made for the primary or 
original evidence of a transaction, namely, the document itself, 
before receiving secondary evidence thereof in the shape of 
oral testimony of witnesses. This verse further informs us 
that the secondary evidence of a transaction was receivable 


1, Nar. IV. 146. 
* Kat. in Aparürka, p. 687 ; Sc., p. 198. 
* ... Warum wdiuesmimi em... —Asahüya on Nir. IV. 146. 
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Only when sufficient excuse could be given for the non-produc- 
tion of primary evidence and that the excuses which the law 
allowed for dispensing with primary evidence were that the 
document was destroyed or lost, or that it was in a condition 
which made it quite worthless and unfit for use, or that it 
could not be procured owing to its being ata far distant or 
inaccessible place. The verse runs as follows: 


3a maara zd gfafgā wa 
AAKTATTTA MAI ESHA N 


* In the event of a statement made to the effect that a document 
lies deposited in a place remote from the scene of litigation 
or that it is burnt or that its writing has been obliterated 
or that it has been stolen, the tribunal will grant time for its 
production, provided it is still in existence; when, however, 
it becomes certain that the document is no longer in existence 
then the decision should be arrived at from the evidence of the 
attesting witnesses who subscribed to it.' 


Vijhane$vara explains that the rule about the allowing of 
time for the production of a document is to apply only if it is 
in existence and at a place from which it is possible to procure 
it. He further says that the time to be allowed must be 
calculated with reference to distance of the place at which the 
document is alleged to be. When, however, it is in an in- 
accessible place or has met with any of the accidents mentioned 
then the decision should be arrived at by having recourse to 
the oral testimony of witnesses. He seems also to remove 
the apparent inconsistency between this verse and those quoted 
above by saying that the rule enuncinted in the present vērse 


* Nar. IV. 142. 
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is to be observed when the parties object to the execution of” 
a new bond on the destruction or loss of the old one.’ 
Devanabhatta takes a more reasonable view. He says that 
obviously the rule in the verse of Narada under discussion is 
to apply when the debtor is ready to pay off the debt and thus 
when the execution of a new bond becomes useless even if the 
parties agree to it. He apparently thinks that the utility of 
a document lies in preserving the remembrance of a transaction 
and hence when a document is destroyed or lost or becomes 
unavailable a new one should be created in its place only if 
the debtor does not make payment immediately but proposes 
to do it afterwards.’ 


Asahaya observes that the rule of Narada may apply in 
a lawsuit to both the plaintiff and the defendant. ^ Thus when 
the creditor after suing the debtor cannot produce the document 
to prove his point, the judge shall give him a reasonable period 
of time to search for it and produce it. If the creditor says 
it cannot be found on account of its being destroyed by fire 
or by a similar accident, he should be asked to prove its contents 
by the aid of the drastrs (i.e., the witnesses who attested the 
bond or the scribe who wrote it or any third party who was 
present at the time of its execution). In like manner the 
debtor also when asked to discharge a certain debt on the 
strength of a bond signed by himself may take the following | 
plea: ‘‘ It is true that I had written this bond. The money, 
however, was not handed over to me. The bond was not torn 
though it lay by my side through carelessness. The father 
of the claimant said to me after a few days ‘the bond for which 
money was not taken by you was left by me outside through 
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negligence because I thought it was of no use. I have not 
been able to find it out with great attempt even ; I shall give 
you a letter of acquittance.' Having said thus the father of 
the creditor gave me such a letter which I kept in a box at 
such and such a place." In case the plea taken by the 
defendant be of this kind, the judge shall give him time to 
produce the letter of acquittance. If he says that it is no 
longer in existence he must prove the fact of its having been 
given to him by means of the testimony of witnesses. 


When there are no witnesses, the case should be 
decided by having recourse to ordeals according to the 
Mitāksarā. Here the general rule that recourse must be had 
to a divine test when there is no writing or witness will apply." 


It has been noticed above that a document is considered 
to be false when it is proved that its scribe or any of the 
witnesses is Or was a man of bad character. There are other 
causes also which vitiate a document. It is said that a document 
is null and void when it is obtained by force, fraud, coercion, 
or intimidation, or executed by a person intoxicated, or by 
one charged with a heinous crime such as the murder of a 
Brāhmaņa or by a woman or by a child or by one not inde- 
pendent, or by one who is diseased, insane, addicted to vice 
or about to die.2 Thus the grounds on which documents may 
fail to have any legal effect may be mainly classed under four 
heads: (1) sinfulness and want of competency on the part 
of the person who gives the bond, (2) want of capacity on his 


* ger g mai 4 af aat aaa fes wri: | vāraifest sat ape 
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part to weigh the consequences of his own act, (3) absence 
of any intention in him to execute the bond, and (4) want 
of his freedom at the time of its execution. The law declares 
that not only a writing but all actions induced by force are 
void of legal effects. Thus a gift caused to be made or a 
possession caused to be delivered by the use of force will not 
be binding upon the donor or the owner of the property. The 
conclusion on the whole seems to be that when itis found 
that a document was not executed with the free consent of the 
obligor or that the frame of his mind was such as did not 
possibly allow him to weigh his act and come to a decision 
about it, then such a document will have no effect as proof. 


Narada further lays down that a document ceases to be 
valid when the witnesses, the creditor, the debtor and the 
scribe are all dead.’ Asahāya observes that this rule is based 
upon the consideration that such a document may easily be 
suspected as a forgery.” Nūrada adds that if the claimant (a 
descendant of the original creditor) can show that a pledge is 
in existence and it is in his possession then the document will 
retain its validity even after the death of the scribe, the wit- 
nesses, the debtor and the creditor.” It must be proved, 
however, to the satisfaction of the court that the pledge is 
being actually enjoyed. A mere mention of it without the 
proof of actual enjoyment will have very little weight establish- 
ing the validity of a document.* According to Kātyāyana 
twenty years' enjoyment of such a pledge is a sufficient proof 
for the genuineness of the document. He says, ‘if on the 
strength of a document a pledge is enjoyed for twenty years 


* Nar. IV. 138. 
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without any protest from the debtor, that document will 
be considered to have been duly executed and will require 
no further proof to establish its validity.' * The period of limita- 
tion has been fixed to be twenty years in the case of sīmā- 
vivddapatra as well.' It is laid down by Brhaspati that when 
a dispute about the boundary line is settled and the decision 
recorded in a document, that document will be regarded as con- 
clusive if there is no protest from anybody within twenty 
years. According to another text the validity of a deed of 
debt may be established by the proof of enjoyment of a pledge 
even for a short period.” The actual enjoyment of a pledge 
by the creditor is quite in consonance with the spirit of the 
Hindu law of pledge. Both Narada and Brhaspati recognise 
the division of pledge into two classes, e.g., gopya (a pledge 
for custody) and bhogya (a pledge for use). A document 
though unaccompanied by any pledge will remain valid, 
however, according to Narada, even after the death of the 
witnesses and all other persons concerned with it, provided it 
can be proved that it has been shown to the original debtor 
or his descendant whenever interest became due or that it has 
been read out publicly or that the repayment of the debt 
recorded in it has been occasionally urged.* "The practice of 
showing a document to special people and reading it out to 
them is advocated by Brhaspati also. It was undoubtedly 
meant to give publicity to a document and thus to inform people 


of its existence and contents. We may read Brhaspati's text 


with interest—'let a man show a document on every occasion 
to meetings of families, associations of traders, assemblies of 


_ à Aparürka, p. 600, 
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cohabitants and other bodies of persons and read it out to them, 
and remind them of it, in order to establish its validity.'* To 
follow this practice was not merely a matter of option to the 
holder of a document but incumbent upon him. We learn 
from Brhaspati and Vyāsa that the non-observance of it on 
the part of the creditor could even be fatal to his interests. 
Brhaspati distinctly says that a document loses its validity not 
so much by the evidence of witnesses tendered by the opposite 
party or the proof of ordeal resorted to by him, as by the 
negligence on the part of the creditor to occasionally show it 
and read it out.” Vyāsa says that when the debtor and the 
creditor are both dead, a document not accompanied by pledge 
will be considered invalid if the defendant can prove that it 
has neither been seen nor heard of for a long time.” Kātyāyana 
fixes a definite period within which a document must be shown | 

or read out and lays down that a document not heard of or 
seen within such a period will certainly become invalidated 
notwithstanding the fact that all the attesting witnesses are 
living. The period fixed by him is thirty years.* Nārada's 
view also is that attesting witnesses will be of no help to | 
establish the validity of a document which is unknown or has 
never been heard of before. Kātyāyana fixes a period of — 


plaintiff. He declares that a document will be 
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and the defendant will lose his right of action to nullify it, or 
in other words, his remedy in respect of it will be barred if he 
has failed to take any exception to it during a period of twenty 
years though its defects are glaring.’ These rules of limitation 
after all rest on the doctrine of presumption as well as on the 
broad ground of expedience and justice. When the plaintiff 
withholds his document from the public for a long time, there 
is no need to say that he loses the benefits that could be 
derived from it on account of his wilful disregard of the rule 
prescribed for giving it a publicity but that his loss is due to 
the presumption that the document is spurious. When on 
the other hand the defendant remains silent for a considerable 
period of time regarding the defects of a document which are 
quite apparent, there is no reason to presume that bis remedy is 
barred owing to the supposition that be has a general acquiescence 
in the matter of the document; it will be sufficient to say that 
he is made to suffer for his negligence or indolence. Other 
grounds on which the validity of a document may be doubted 
have been mentioned by Brhaspati. Thus when a loan recorded 
ina bond has not been expressly claimed from the debtor who 
has means enough to discharge it and is at hand, the bond 
— loses its validity on account of the presumption that the debt 


has been paid” A similar presumption will arise from the 










absence of any demand on the part of the creditor to have his 
- loan restored even after it has ceased to yield interest, i.e., when 
the interest has ceased on its being equal to the principal.’ 
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The law affords sufficient protection, however, to those 
who cannot protect their own interests. Thus we see it laid 
down that the validity of a document will not suffer on any of 
the above grounds if the holder thereof is an insane person, an 
idiot, a minor or one who has absconded through fear of the 
king, a bashful person or one oppressed with fear.' 

Besides these invalidating circumstances there are dosas 
(blemishes and imperfections) for which also the genuineness of 
a document may be called in question. Kātyāyana and 
Brhaspati lay down that all objections regarding a document 
produced to prove something must be taken when evidence 
is offered. Brhaspati distinctly says that such objection 
cannot be taken subsequently.” The intention of the rule 
is obvious. It is to prevent protracted litigation and delay in 
the administration of justice. We know further from Kātyāyana 
that the blemishes (dosa) of a document are of two kinds, 
güdha (latent or hidden) and prakata (apparent) and that 
the former kind is to be pointed out by the defendant and 
the latter kind to be taken cognisance of by the tribunal.’ 
The invalidating circumstances also, we may assume, had 
to be brought to the notice of the tribunal by the defendant. 
As to the exact significance of the expression latent 
defects . (gūdhadosa) in relation to a document we should 
look to other texts. These texts go to show that they are 
the defects which are not apparent on the face of a document 
but caused by the fact of its witnesses, scribe and owner being 
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all dishonest persons and thus giving wide scope for the 
suspicion that it has been fabricated or forged, or by the fact 
of its attestation and writing not being done by those persons 
whose names are on it as witnesses and scribe.! Šo bringing 
out güdhadosa of a document consists in notbing but im- 
peaching its genuineness on the ground of bad character of 
the persons concerned with its execution or the names of the 
scribe, witnesses and obligor being all forged. Thus the 
defendant might attack the document against him in the fol- 
lowing manner. *' The scribe, the witnesses and the plaintiff 
are all men of questionable character ; the document in question 
is not genuine but has been fabricated by them in collusion 
with each other,'' or, '* the document is a false one, I am sure 
it is not in the handwriting of the person mentioned as scribe 
in it; it has neither been attested by those who appear as 
witnesses, nor is the subscription that seems to be mine really 
so." When the genuineness of a document is called in ques- 
tion in this manner, it is for the plaintiff to clear up all doubts 
about it. If he cannot, the utter worthlessness of the document 
will be established.* The law provides further that the plaintiff 
failing to prove the genuineness of the document relied on 
by him will be severely punished—his punishment i8 to be as 
heavy as the highest amercement.* In a case relating to im- 
movable property, pledge or sale the punishment is to be even 
heavier, e.g., the deprivation of his tongue, hands and feet.’ 
It cannot be denied that by placing the burden of proving the 
genuineness of a document on the plaintiff the law gives the 
defendant a position of which he may take undue advantage 


* Viram., p. 199, and Sc., p. 142. 
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* Boc., p. 150. Viram.'s reading of the verse is evidently bad, see p. 199. 
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by making all sorts of reckless allegations against it. There 
is some safeguard, however, devised against his falsehood and 
misrepresentation. <A text of Kātyāyana seems to imply that 
if the defendant's charges prove to be false, he will also be 
punished.' 

The various means by which a document can be freed 
from all charges brought against it have been enumerated by 
the authorities. We quote below the principal texts on the 
subject : 
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The substance of these verses is that when the authenticity of 
a document is called in guestion it should be established by 
means of svahastalikhita, yuktiprāpti, kriyā, cihna, sambandha 
and dgama. The most important of all these means is 
svahastalikhita (the handwriting of the writer himself). What 
is meant is that a judgment as to the genuineness of a docu- 
ment may be formed by the resemblance of its writing to the 
bandwriting of the person mentioned as its writer. According 
to the Mitaksara this mode of proof should be given in the 
first instance." There is no doubt that the institution of com- 
parison between the handwriting in the document in dispute 
and the handwriting of the obligor becomes most essential in the 
case of the genuineness of a svahasta document (a “document 
wholly in the handwriting of the obligor) being called in question, 








! J Sc., p. 143, * Yāj. II. 92, . 
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especially when such a document is unattested. For the 
purpose of comparison a general standard of the handwriting 
of the obligor must be obtained and it is clear that such a 
standard may best be supplied by papers and documents 
formerly written by him. Thus the Mitāk$arā says that in 
establishing the genuineness of a document by svahastalikhita, 
the bonds and documents known to be in the handwriting of 
the supposed writer must be allowed in evidence.’ It may, 
however, be noted here that this view of the Mitāksarā is based 
on a text of Hārīta which declares that when doubt arises 
regarding the handwriting of the obligor, whether he is living 
or dead, it should be proved by means of other documents 
known to be written by his own hand.* The real point here 
should not be missed. The rule propounded by Hārīta signifies 
that the supposed writer will not be allowed to write while 
the trial is going on with a view to supply a specimen of his 
handwriting for the obvious reason that he may then write not 
in a natural but in a feigned hand. 

The Mitāksarā further contends that the expression ūdi in 
Yājiiavalkya's text implies that the writing of a document and 
its signatures may be compared with the specimens of the 
handwriting of the scribe and the witnesses for the purpose 
of ascertaining whether the document has been actually written 
by the scribe and attested by the witnesses mentioned in the 
document.* This commentary obviously extends the principle 
of comparison to other documents, t.e., documents other than 
the unattested svahastas, and in doing so is supported by a text 
of Nàrada which enjoins that all doubts regarding the authenti- 
city of the three kinds of documents (svahasta without witnesses, 


1 gua fafai ua Serer Aa uf. —Mit. on Yāj. Il, 92. 
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soahasta with witnesses and anyakrta) should be removed by 
a comparison of the handwriting of the obligor, witnesses or 
the scribe found elsewhere with that contained in the disputed 
document.' 


similitude of handwriting in the matter of establishing the 
genuineness of a document than to witnesses and other kinds 
of proof, finds himself contradicted by two smrti texts, one of 
Kātyāyana and another of Hārīta. The text of Kātyāyana 
declares that in the case of a document being impugned, its 
genuineness is to be proved by witnesses and other persons 
named in the bond.” Hārīta's text is to the effect that ordeal 
is to be resorted to in order that the genuineness of a document 
may be ascertained when it is impeached by the obligor saying 
"this document was not executed by me but has been fabricated 
by the plaintiff.'* Vijūānešvara reconciles these texts, Accord- 
ing to him the former text refers to a case where judgment 
cannot be based on the comparison of handwriting on account 
of no specimen of the handwriting of the supposed writer being 
at hand and the latter text to a case where witnesses are also 
not forthcoming.* 

What the Mitākgarā says may thus be briefly summarised :— 
when a document is produced by the creditor and impugned 
by the debtor it becomes necessary in the first instance to show 
that it was written by the person who is named as scribe or 
the debtor himself. Now it may be done in two ways. First 
by calling in the person who is supposed to have written the 


* Vm., p. 330. . 
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document and those who are mentioned therein as witnesses 
or by having recourse to a comparison of the document in 
dispute with any writing of the supposed writer known to be 
genuine. Preference should be given to this latter method and 
for the purpose of comparison other documents and papers 
written by the supposed writer should be allowed in evidence. 
When, however, for some reason or other such a comparison 
becomes impossible, then and then only witnesses or the scribe 
should be called in to give evidence as to the genuineness of 
the document. When witnesses are also not available recourse 
should be had to ordeal. 

Aparārka dissents from the view of the Mitiksara regarding 
the relative importance of witnesses and svahastalikhita in the 
matter of proving the genuineness of a disputed document. He 
holds that the text of Yājūavalkya primarily refers to those 
documents which have not been attested and thus by their very 
nature do not admit of ocular proof.’ He is followed by 
Devanabhatta who elaborates the point thus: when there are 
witnesses reliance should not be put on the similitude in 
writing; when, however, witnesses cannot be had a comparison 
between the handwriting of the writer with that in the bond 
may be had recourse to.” Devanabhatta characterises witnesses 
as wefauiam (having the capacity of directly settling a dispute) 
and the proof of the similitude of handwriting as its reverse. 
He quotes the authority of Kātyāyana in support of the greater 
efficacy of ocular proof.  Kātyāyana's verse runs thus: 

| — *pratyaksa" (direct or ocular evidence) is never superseded 
by anumüna (inference); obligors impugn documents with a 
A view to personal gain; the genuineness of such impugned 
documents should be established by means of the evidence of 
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witnesses.'' There are two other texts, one by Kātyāyana 
and the other by Narada, which also are in favour 
of the view held by  Devanabhatta. The former declares 
that in disputes in which one party says that the 
document produced was properly executed and the other party 
denies it, its genuineness or otherwise is to be determined from 
the evidence of witnesses ;* and the latter that the genuine- 
ness of a writing (likhita, i.e., a document) should be proved 
by writing (handwriting), but when there are witnesses they 
will prove it.  Nürada has laid down, as has already been 


noted, that likhita (a writing) is always superior to süksi 
(witnesses) as a means of proof. Now likhita means not 
only a document but handwriting as well. Thus the rule of — 


Narada may be taken to suggest the advisability of resorting 


to comparison of handwriting as a means of clearing up doubts 


from a document in preference to witnesses (sūksī). Devana- 


bhatfa seems not to disfavour such an interpretation but says 


that the word sāksī must then be taken to refer to persons 
who have merely witnessed the execution of the bond but are not 
attesting witnesses.* 

What Devanabhatta wants to drive at is that vilna 
should be examined if they can be had and in their absence 


only proof of handwriting may be resorted to. Thus where 
Vijūānešvara gives greater importance to handwriting Devana- | 


bhatta does it to ocular proof. "The question as to the relative 
importance of ocular proof and the proof of handwriting i in 
establishing the authenticity of a document cannot arise, it is 


evident, when all persons connected with its execution, are 1 
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dead, In that circumstance the necessity for having recourse 
to the test of comparison will naturally arise. Thus we 
see the rule. of Kātyāyana to the effect ‘if the scribe 
and all the witnesses are dead, the authenticity of a 
document is to be ascertained by their handwriting 
and other means.'' Vigņu also says, ‘should the debtor or 
creditor or witnesses or scribe be dead, then the genuineness 
of a document has to be proved by instituting a comparison 
between it and other specimens of their handwriting.'* The 
mention of creditor (dhanika) in Visņu's text shows, the 
Vyavahāramātrkā comments, that such a comparison is also 
permissible to test the genuineness of receipts or letters of 
acquittance ($uddhipatra).” 

Whatever may be the importance of the proof of svahasta- 
likhita (one's own handwriting) in comparison with ocular 
proof in establishing the authenticity of a document, it 
cannot be denied that even in its best form it is often pre- 
carious and sometimes extremely dangerous. Our law- 
givers seem to have fully realised it and the deceptive 
nature of this kind of proof is exposed by them in the 
following observations: ‘* Clever forgers knowing the proper 
place and time make writings similar to the original 
one,” “clever forgers will easily make an image (bimba), 
i.e., perfect imitation of a writing and thus it may just 
be likened to the reflection in a mirror which though 
unreal seems to be real” ;' *'forgers may produce a writing 
which is just the picture, i.e., an exact representation of 
another writing, and therefore it should not be made the sole 
basis of decision.'* What the lawgivers intend to say is that 


M Aparürka, P: 689, Vm., p. 339. " Vig., VII, 13. 
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it being possible for many persons to write alike on different 
occasions and also to imitate the handwriting of others it often 
becomes difficult to distinguish between the handwriting of 
a forged document produced as genuine and the specimens of 
the handwriting of its supposed writer, and thus injustice 
is sure to follow if absolute reliance is placed on the mode of 
proof by resemblance. Taking this into account Aparārka 
expresses the opinion that the mode of authentication by 
svahastalikhita should not be allowed to operate independently 
of the other modes advocated by Yājūavalkya and Nārada 
along with it, viz., yukti, prapti, kriyā, cihna, etc.! He means 
to say that in forming judgment about the genuineness or 
otherwise of a document from a comparison of handwriting, 
other recognised modes should not be altogether left out of 
consideration. So far as these modes are concerned, they 
may prove the genuineness of a document either independently 
or as adjutants to other modes of proof.” Prāpti, however, 
cannot be an independent proof but is only to assist other 
modes." 

We shall now see how the terms yukti, prāpti, ete., have 
been explained. According to Asahāya yukti means circum- 
stantial evidence or a consideration whether certain facts can 
go together or not. Thus a document recording a debt of one 
lac of drammas (drachmas) from a poor man may be safely 
regarded as false.* WVisvarūpa thinks that such circumstances 
as the defendant's need of money at the time when the 
document is alleged to have been written and any investment 


1 Apararka, p. 688. 
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of money by the plaintiff at that time should also be taken 
into consideration.’ Aparārka takes the term to mean arthāpatti, 
i.e., deduction of a matter from what could not else be 
Prāpti means, according to Asahāya, a consideration as to 
how the obligee has come by the document or a consideration of 
his demeanour at the time of his examination, that is to say, 
whether he is nervous or whether his manner of speaking is 
composed and unruffled.* Vi$varūpā and Aparirka take the 
expression in the sense of a consideration whether the obligor 
and the obligee were both residing in the same place at the time 
when the document is said to have been written.‘ Jīmūtavāhana 
takes yuktiprāpti as a single expression and thinks that the 
above sense is conveyed by the whole compound.* The Mitākgarā 
takes the whole expression yuktiprāpti as an instrumental 
compound (trtīyātatpurusa) and breaks it as yuktyā prāptih. 
Yukti is explained by this commentary to mean ‘reconcilement 
of the relation between tbe property and the time, place and 
persons” and the whole compound ‘a consideration whether at 
such a time and in such a place such a person is likely to have 
possessed so much property.'" The Viramitrodaya accepts this 
interpretation of the Mitaksara.’ 
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Whatever may be the various explanations proposed for 
these two expressions it is clear that they do not mean anything 
very different from a reasonable inference that can be drawn 
from various circumstances. 

Kriyà means investigation as to the character of the scribe 
according to Višvarūpa. Thus if it be known that the scribe 
of a particular document is not a cheat, then that document 
may be presumed to be genuine. The Mitāksarā following 
Asahāya takes the expression in the sense of attesting witnesses. 
Aparárka gives the more rational meaning of aag (mutual 
transaction) to it and explains that if it comes to light that 
there cannot be any transaction between the plaintiff and the 
defendant just as between an Aryan and a Dravidian then the 
document relied on by the plaintiff will lose all its force as proof.’ 

Cihna is explained by Asahāya as peculiar marks in a docu- 
ment such as flourishes in the handwriting of the scribe. It 
is evident that such marks are to be taken into consideration 
in comparing the original document with any specimen of 
handwriting (svahastalikhita) of the supposed writer. So this 
meaning is hardly applicable to cihna which is mentioned 
separately from svahastalikhita.  Višvarūpa and  Aparürka 
explain it by *'seal.'* It may mean according to the Mitaksara 
some distinguishing mark such as the word Sri used in the 
document.* 

Sambandha means connection and it may be founded 
on descent, caste, marriage, friendship and social intercourse.” 
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Višvarūpa explains it to mean the absence of any indication 
of force or fraud.’ It may signify, the Mitākgarā says, the 
former relation of money transactions D uem the parties. from 
mutual confidence.* 

Agama means title and indicates that a consideration is to 
be made whether it has been possible for the creditor to come 
by so much property by any of the legitimate means of acquir- 
ing ownership such as inheritance, purchase,  mortgaging, 
seizure, friendship and finding.” Višvarūpa takes the express- 
ion in a different sense. According to him it consists in 
seeing if the document has all the characteristics that it should 
have.* 

According to the Mitāksarā hetu occurring in Yájnavalkya's 
text is used not to designate any mode of proof like yukti, 
prapti, etc., but in its general sense of 'means.' What this 
commentary wants to say is that yukti, prāpti, kriyā, etc., 
do constitute the hetus or means of proof. ' Nārada's text 
does not however support this explanation. The plural number 
in @wqaintegata:,” indicates that hetu is to be regarded as a 
separate means of proof. Asa matter of fact Kalyánabhatta, 
Vi$varüpa and Aparārka have all taken it in this light, 
though they do not quite agree with each other as regards the 
meaning of the term. Kalyāņabhatķa suggests two meanings 
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for it, vitarka (reasoning) and nimitta (reason or motive) .' 
Aparārka gives it the meaning of anumāna (inference).* We 
think, however, that the meanings of vitarka and anumüna 
are covered by the expression yukti and hence nimitta is the 
meaning which should be assigned to hetu. Tt may thus be 
said that when a document is impeached its genuineness may 
be proved by enquiring into the reasons which led the defendant 
‘to contract the debt recorded therein. Visvarūpa's explanation 
is that hetu implies a consideration as to the non-existence of 
such blemishes as attestation by false witnesses and the like.* 

These interpretations as well as the original texts quoted 
above make it evident that the genuineness of a document in 
earlier days could be established not only by means which may 
be characterised as internal but by means extraneous to it as 
well, Each of the modes yukti, prāpti, kriyā, cihna, etc. is 
after alla species of circumstantial evidence and hence another 
point of law, namely, that circumstantial evidence was admitted 
to prove the validity and authenticity of a document and further 
that such circumstantial evidence was in most cases not 
secondary to the direct is fully illustrated. 

It deserves to be noted in this connection that evidence, 
circumstantial or oral, was allowed not to prove the contents of 
a document but merely its genuineness. The contents were 
generally proved by the instrument itself. "This conclusion 
is drawn from the rule that a document remains evidence, 
though under certain conditions, even after the death of the 
obligor, the scribe and the witnesses. What this rule intends 
to say is that 'the writing preserves unchangeably what is 
entrusted to it and expresses the intention of the parties by 
its own testimony.' We have already noticed the exceptional 
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circumstances which could make the secondary evidence of the 
contents of a document in the shape of oral testimony of 
Witnesses receivable. 

We find mention of a number of dosas which from their 
very nature seem to be the prakatadogas, i.e., blemishes which 
vitiate a document on the face of it and which are not to be 
pointed out by the opposite party butto be taken notice of 
‘by the tribunal. Disrespect of local usage and violation of 
the prescribed order in which the contents of the document 
are to be put, the defects which we have already referred 
to, are mentioned among these dogus.’ These dosas are further 
discernible in a document : * 


coe oH 


13. 


When its letters are displaced. 

When its letters are not in their proper lines. 

W hen its letters are illegible. 

When its letters are not in their natural forms. 

W hen its letters are heaped upon one another. 

When it appears to be written by the party 
producing it. 

When the thing to be established cannot be made ont. 

When it is full of kakapadas, t.e., the sign A denoting 
that something has been left out. 

When the mäātrās and bindus are wanting. 

When it appears to have its several parts joined 
together. 

When it is found to be injured. 

When though very old, it looks like a fresh one, or, when 
though recently executed it looks like an old one. 

When it is full of letters broken or obliterated. 


The question of proper custody of a document did not escape 
‘he notice of our lawgivers. It is laid down by Vyāsa that 
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when a document of one is produced from the possession of 
another, it can be admitted in evidence only after proper 
explanation has been given as to why it passed into the hands 
of the stranger.’ Nārada's text on this point is a little 
ambiguous. It is clear, however, that it recommends an 
investigation by circumstantial evidence, in case a document 
is produced from the custody of a person with whom it cannot 
be expected to lie. The text is as follows : i 


Ya TAMAS Yep Hdd | 
fanaa uti aq aerate: n 


Asahāva explains the text thus: a document is originally 
written in the name of one to whom the money belongs. It 
may pass by purchase or acceptance from its original owner 
into the possession of a stranger. The stranger then claims 
the loan recorded in it from the debtor. Doubt may easily 
arise as to its genuineness on account of its being produced 
from a keeping in which it cannot be reasonably expected. 
When this is the case the document should be examined by an 
enquiry into sambandha (the relation previously existing 
between the parties), dgama (probability of title) and hetu 
(reason for contracting the debt). Devanabhatta’s interpreta- 
tion is quite different. According to him the rule of Nārada 
refers to what may be called in modern phraseology benāmī 
transactions. He says that in order to cheat his relative or 
kinsman the creditor may get a document executed in the name 
of a third person. When subsequently the loan is claimed 
by him on the strength of that document, it is for the tribunal 
to examine it minutely by resorting to sambandha, ügama and 


/ apwrape ga AGRA WETRA | 
sani Aa www) qaaa Wm": g-—Aparürka, p. 690. 


* Nar, IV. 144. 
^ Asnhüya on Nar. IV. 144. 
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hetu on account of its coming from the custody of one who 
appears to be a different person from him named as creditor in 
the bond.’ 

Another rule in connection with a document is that its 
discharge is to be by its destruction by the creditor on getting 
back his loan or by another document. It is laid down by 
Yüjnavalkya that when the debtor has executed a document on 
faking a certain loan, all part payments of the same should be 
recorded in his handwriting on the back of the document or 
acknowledged by the creditor by receipts written by him.* But 
when the debt has been paid in full, the original document 
should be destroyed." When, however, it is in an inaccessible 
place and is not forthcoming then a receipt in case of part 
payment and a letter of release in case of full satisfaction should 
be obtained from the creditor.! It is further laid down that 
the discharge of a debt recorded in an attested document should 
be attested preferably by those who were witnesses to the 
original transaction.” 

It will be interesting to note that some of the principles 
noted above are similar to those recognised in the modern system 
of jurisprudence as well. The modern law holds in the first 
place that the secondary evidence of an ancient document, i.e., 
of a document thirty years old, 1s admissible without proof of 
execution of the original when the document is shown to have 
been lost. Secondly it attaches hardly any weight to documents 
which though ancient are not  corroborated by evidence of 
ancient or modern enjoyment or by other equivalent or ex- 
planatory proof. Thirdly it insists that documents must be 


* gamadi erred earaq aaa | faga faufaufa:—Sc., p. 148. 
* Yāj. II. 93. s — YÀj. TI. 94, 
aga ziemaa Aal re wp aa y adraia d qui aria aree ad; | 


— Mit. on Yāj. II. udi, 
* Yāj, II. 92, 
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produced from proper custody, i.e., from the place in which, 
and from the person with whom they would naturally be, and 
fourthly, it lays down that *in order to ascertain whether a 
signature, writing or seal is that of the person by whom it 
purports to have been written or made, any signature, writing or 
seal admitted or proved to the satisfaction of the Court to have 
been written or made by that person may be compared with the 
one which is to be proved, although that signature, writing or 
seal has not been produced or proved for any other purpose.’ 


Public Documents. 


According to Kautilya public documents have several 
varieties! The Dharmaéáastras mention only five of them and 
they are :* 


1. Sdsana, 

2. Jayapatra. 

3. Ājūāpatra.—A writ of command to feudatory princes, 
government servants and governors of provinces. 

4.  Prajnapanapatra.— ^ writ of information to the 
priests who officiate at sacrifices, family priests 
and preceptors. 

5. Prasüdalekhita.—2A writ of royal favour shown to 
persons for rendering faithful services or for their 
valour and other laudable qualities. 

Süsana and Jayapatra are the most important of these kinds. 
We shall give some account of them in the following few pages. 


Süsana. 

Šāsana in the law books means a donative grant. Yājña- 
valkya says: 'when a king makes any grant of land, village 
or gardens or makes a nibandha, i.e., creates a charge in favour 
of any one, he should leave the terms committed to writing for 


, Kau. II. 10. . Viram., P. 195 + Bc., pp: 125-192. 
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the information of future kings” ' The term nibandha has been 
explained in different ways by different commentators. —Viáva- 
rüpücarya takes it to mean permanent endowment.*  Devapa- 
bhatta and Aparārka take itin the sense of an arrangement 
made through the intervention of the king for money to be 
given annually or monthly to a Brihmana or a deity by traders 
or other wealthy persons. Devanabhatta further observes that 
the merit arising.out of the gift accrues to the king inasmuch 
as he induces the actual donors to make it.* Vijňāneśvara 
takes the words pratigraha and nibandha as synonymous. 
Pratigraha means a donation generally. Another explanation 
offered by him of the term seems to indicate that a document 
was needed when a piece of land was leased out for rent which 
was to be given either in cash or in kind. The lessee was to 
pay, for instance, a certain sum for a certain amount of produce 
in the land taken on lease or a share in the produce itself." 
Candesvara explains the term nibandha as assignment of what 
is settled with certainty such as a fixed gain from a mine or 
the like.” We think, however, that  bhümim  dattca and 
nibandham krtvā refer to two distinct things, the former to 
secular donations, i.e., grants to private individuals not in any 
way connected with religion and the latter to religious endow- 
ments, i.e., donations and endowments made to Brāhmaņas, 
gods and religious institutions. 

Both these kinds of grants are to be registered in inscrip- 
tions termed gasana. The materials on which these inscriptions 


|^ Yaj. I. 318. 
* fneaapsuufafu: ! 
* Aparārka on Yāj. I. 318 ; Sc., p. 125. 


+ ga vate wazaa xifasurfesderarfa rawit qui age tādu upē: | 
— 5e., p. 125. 


* gfeurwA «fa ufnuvi fua —Mit. on Yāj. I. 320. 

* Mit. on Yāj. II, 121. 
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are to be recorded are mainly two, namely copper-plates and 
pieces of cloth according to Yājūavalkya, Drhaspati and Vyāsa.' 
Višvarupācārya comments that bhaürjapatra Gi.e., bark of the 
birch tree) are never to be used for this purpose,* evidently 
owing to its perishableness. As a matter of fact the ancient 
inscriptions that have come down to us recording grants and 
endowments are mostly written on copper-plates and many of 
them style themselves on this account tāmrašāsana or copper- 
plate grants. We have come across no inscription written on 
à piece of cloth. 

The most important thing in connection with royal 
cbarters is that they should be precisely dated. A precise 
statement of the year, the month, the fortnight and the day on 
which a grant is made should be recorded in the plate? We 
know from many inscriptions that dates could be given in 
words as well as in numerals. "The specification of the details 
of the donor and the donee and of the donation forms also a 
very important factor in all records relating to grants. The 
precepts of the legal treatises are that the king should state 
the names of himself and his three immediate male ancestors.‘ 
Višvarūpācāryā thinks that the names of the female ancestors 
should also be stated.” The name of the grantee, his father's 
name, his family and caste and the name of the Vedic sehool 
to which he belongs should also be mentioned in the record.* 
It should also contain such particulars as the value of the 
donation or, in the case of bequest of land, the statement of 


* Yāj. I. 819; qei qenfee cen mage qu Už! mad wmm-—bDBrhaspati. 
ws g aame: afufutāms:| "mur uz wiy (Vyüsn). 

, uzaws uq3fmreuu—nBülakridà on Yāj. I. 819. 

* Wiram., p. 192 ; Sc., pp. 126-120. 

* Yaj. I. 819 ; wanana qa quare; (Visvarüpa). 
dara wfaererefaerewfumrenrq—8c., p. 126. 

* mare feadisfa—Būlakrīdā on Yàj. I, 819, 

* Pds., p. 128 ; Sc., p. 127, 
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the area and its description by boundaries. The document 
according to the legal treatises, is to be composed by the 
Sandhivigrahaküri (an officer for peace and war)” Sandhivi- 
grahakārī is an official or military title and its synonymous title 
is Sundhivigrahalekhaka. This title is signified by Sandhivi- 
grahike in the Nītivākyāmrta and in the inscriptions.” It 
will be interesting to note in this connection that it is distinctly 
mentioned in many copper-charters that they were written 
(likhita) by the Sūndhivigrahika. The Sāndhivigrahika, 
according to the Nītivākyāmrta, is to be well versed in all 
languages, acquainted with the rules of the different ū$ramas and 
castes and is to know all kinds of scripts. He should also be 
able to write well and read quickly. The words vilikhet in the 
injunction of Vyāsa and likhifam in the inscriptions used in 
respect of the Sandhivigrahika in all probability refer to 
the composition or drawing up of the record and not to 
actual writing. This conclusion seems irresistible from the 
high position that the Sāndhivigrahika or Mahasandhivigrahika 
held in the administration as well as from the nature of the 
qualifieations which he is said to have possessed. His duty 
was only to compose and draft the record. "The writing of 
it on the plate was left to the lekhaka or the professional 
scribe. A lekhaka is mentioned in the arthasdstra as a person 
possessed of ministerial qualifications, acquainted — with — all 
sorts of customs, skilled in composition, a good and legible hand 
and an expert in reading.' References to /ekhaka are also found 
in the injunctions attributed to Vyāsa and  Prajápati. A 


t gfraeattareq— 3 àj. I. 320. 

.* gma uauife: ufufuuvāws:—Pds., p. 122. 
> Prakirnaka Samuddeša, 2 (Nitivikyamrta). 
* Kau. II. 10, 
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distinct mention of šāsana-lekhaka is found in a verse occurring 
in the Rājanītiratnākara. Itis said here that he should be 
intelligent enough to understand a thing though it is said only 
once, smart in writing, sharp in reading and versed in all the 
šāstras.' The evidence of inscriptions also corroborates the 
view that the composer and the writer were generally two 
different persons. They are separately mentioned in the 
Mandasore Stone Inscriptions of Kumāragupta and Bandhu- 
varman as karty and lekhaka. The lekhaka is termed kayastha 
in the Kapalesvar grant of Mahābhava Gupta. This is strictly 
in accordance with an injunction of Visnu.* It is also evident 
from this inscription that the lekhaka belonged to the office 
of the Sāndhivigrahika, From the double expression racayāñ- 
cakāra and lilikhe used in reference to one and the same person, 
it is only reasonable to suppose that when the lekhaka happened 
to be an exceptionally brilliant man, the task of composition 
also was left to him. The text of Vyasa which says that the 
Sandhivigrahakārī or the lekhaka should compose the royal 
grant? under orders of the king should be understood in this 
sense. 

The process of engraving comes next. It is denoted in 
the inscriptions by the term utkirna. The engraver had, 
under the guidance of the Sdandhivigrahika, to follow the 
writing on the plate and impress it with his tools: In the 
Kapalesvar grant of Mahübhava Gupta referred to above the 
engraver and the writer are mentioned as two different 
persons. 

Another important thing in connection with a royal charter 
is that it should be authenticated. "The methods of giving 
authentication are mainly two. First it should be sealed with 


. een omai are frarec: ic 
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the royal seal’ and secondly it should be given the svahasta 
or the king's own hand,* i.e., an autograph signature of the 
king from whom the charter emanates. From many inscrip- 
tions we know that sometimes an actual representation of 
a sign-manual was given and that it was occasionally 
represented by some marks. In plate 39 (Corpus Inscriptionum 
Indicarum, Vol. III) there are some wavy lines under the 
words svahasta and these are evidently intended to represent 
some kind of sign-manual. ‘‘ The custom of attaching royal 
authentication to charters has given us a large and highly 
interesting series of ancient Indian seals, some of them present- 
ing devices only, others only legends, and others both 
legends and devices and some of them being of an extremely 
elaborate kind.” 

Another essential thing in connection with a royal charter 
is that it should be provided with the expression rājādešena 
meaning ‘by order of the king himself.'* This expression 
shows that the official in charge of the drawing up of the 
charter could not do it without an express order from the 
king.‘ This order was either given directly or communicated 
through an officer. When it was directly given the custom 
required that the fact should be recorded as such in the charter 
itself, As a consequence we find such expressions as 
‘ajnasvayam ' (the order is that of the grantor’s own mouth), 
‘ svamukhājūā," * ájnaptih scamukham ' (the order is that of the 
grantor's own mouth), 'scamukhàáj&aya utkīrņam ' (engraved at 


+ fed magzat (Vyūsa)—5Sc., p. 128 ; uagafed aw (Vyüsa)—8o., 
p.129 ; «xa (Vis.)—Viram., p. 194 ; afd usgzm— Viram., p. 193 ; 
agšuffafraa—lij. I, 319, 

* greuasaamaa—lūj. I. 920 ; ave w raq @uq—lds., p. 128 ; maara: 
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the order of the grantor's own mouth), etc., mentioned in many 
royal grants. When the sanction to draw up the charter was 
not directly given, it was communicated to the office of the 
Sandhirigrahika through an officer ordinarily styled dūtaka in 
the inscriptions. Another regular title of the officer who carried 
the king's sanction and order to the officer concerned was 
ājūādāpaka (conveyor of orders) as is evident from the Ujjain 
grant of Vākpatirāja of Dhara. The same office is referred to 
in such expressions also as ‘ ājūāāmahāmahattara" Gaurisarma 
(the order is conveyed by the Mahamahattara Gaurīšarmā), 
'ajūaptih Styašarmā" and t*ējūaptik Dāma Kirttibhojakah.’ 
Hindu law texts do not mention any such office us that of the 
dūtaka but we find in a text attributed to Vyāsa the mention 
of dūtas and mahattaras as persons among others to be addressed 
by the king in connection with formal grants with a view to 
give them publicity.' 

It is also enjoined in a text of Vyāsa that the king should 
put the pramāņa and sannivesa with his own hand just like 
the srahasta. These two terms have been explained by the 
Mitāksarā. Pramāņa means dimension which is to be specified 
in bighas or other land-measures, and sannivesa should be taken 
in the sense of site, i.e., the houses or lands by which the 
property is bounded on all sides? Mitramišra sees no utility in 
observing this rule, viz., that the king should put pramana and 
sanniveša with his own hand strictly. According to him the 
specification of pramāņa and sannivesa may be done by others 
as well for the king. 

Another legal precept in connection with a royal grant is 
that it should bear the words ' this is known by me * from the 
donor and that it should bear the signature of the head of the 


' So., p. 127. 
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department concerned with its drafting and delivery as well as 
of the writer (lekhaka).!' 

We have seen above that a royal grant should be sealed 
in order to make it authentic beyond all manner of doubt. 
Mitramišra and Devanabhatta hold on the strength of the words 
dadyāt and dattam used in the injunctions of Vignu and other 
authorities relating to royal grants, that such grants should 
also be delivered." The actual delivery into the hands of the 
grantees was done perhaps not by the king himself but by the 
local officials who drew up and prepared the charters. We 
know from the Sukraniti that these officials had to keep copies 
of all documents bearing the king's seal such as grants, etc. 
It is said there, ‘after the lapse of time kings may entirely 
forget or may have a mistaken impression of what they did ; 
so officers should keep copies of the royal writs to serve as 
reminders in case of doubt or forgetfulness.'* These copies 
served also another purpose. We know from Manu that even 
royal grants were sometimes forged inspite of all precautions.' 
The Madhuvana record of A.D. 030 of  Harsavardhana of 
Thaneswar and Kanauj bears evidence to the forgery of royal 
grants. A reference to forged copper-plates may also be found 
in another inscription recorded in the Indian Antiquary, Vol. 
XXX, pp. 201 ff. So it is just possible that whenever any doubt 
arose as to the genuineness of a royal grant the office copy was 
looked upon as the best means of verification. A text of 
Kātyāyana seems to imply, however, that ordinarily tbe 
authenticity of a royal charter was not to be confirmed by the 
usual and ordinary tests of truth. It declares that a royal charter 


* Vis. VII. 2 ; we aūfa fafaa «rar—Sc., p. 129, wureretiaa (Vyasa) ; 
—Sc., p. 129. 
ara 4 fra uury—Sc., p. 128. 
* ga vm ufnuvtā uaidtun—Viram., p. 194. 
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208 HINDU LAW OF EVIDENCE 


free from the use of vulgar expressions and accompanied by 
possession on the part of its holder, bearing the king's seal 
and sign-manual and other marks is to be regarded as genuine.! 
According to another text a document provided with the king's 
spahasta and sealed with his own seal is equal to an attested 
document in all affairs. Evidently such documents were in 
ancient times judicially recognised without any question as to 
their genuineness, A text of Prajápati also goes to corroborate 
this view. It says that royal charters are by all means to 
be admitted in evidence for the decision of doubtful matters; 
they do not require any other formal proof except the fact that 
"they bear a seal and a sign-manual.* The reason of the extra- 
ordinary degree of confidence placed in all public documents 
are not far to seck. First they emanated from the highest 
authority in the land and secondly all possible care was taken to 
give them a wide publicity. We find some smrti texts which lay 
down that a royal grant should contain an address made by the 
king to the officials, the messengers, the physicians, the 
mahattaras, the relatives and even the mlecchas and candàlas 
in the land to the following effect: ‘I for the increase of 
religious merits of my father and mother and of myself make 
this grant to-day to so and so, son of so and so who belongs 
to the Vedic school so and so.'* Other smrti texts" inform us 
that the king was to declare in the grant itself for the informa- 
tion of future kings and ministers that the grant would hold good 
till the sun and moon lasted and that it was to descend by right 


' gg fae uw afreq U: aeady”m ufana aqaa | 
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of inheritance to the son, grandson, and more remote descendants 
and that it was never to suffer any reduction or be repudiated 
and that it was entirely exempt from all bhüryas.! He was 
also to declare that the reward of making a gift was residence 
in paradise for sixty thousand years and the punishment of 
repudiation was condemnation to hell for the same period. We 
know further that the grant was to contain a request from him 
to all future kings for the making of gifts in the following 


verse :— 

amasi waar 

arā arā urere wafa: 

ata urfa*: afar 

Sur arad TAX: i” 
A royal charter is essential, as Devanabhatta observes, not to 
complete or validate a gift, for a gift is valid as soon as the 
donee approves of it. It is necessary in so far as it serves to 
make a gift recorded in it permanently endurable.* Yājūa- 
valkya speaks of making a royal grant permanent. What he 
means by it is, Devaņabhatta points out, that the gift registered 
in such a grant should be made permanent.* These grants 
were intended undoubtedly to have effect of title and in fact 
copper-plate grants are themselves the actual title deeds and 
certificates. Visvarūpācārya says that a gift of land may be 
made permanent by bhümicchidranyasa,^ | Bhüimicchidrangaya 
is the expression generally occurring in. the inseriptions. This 


* Jolly accepts the reading bhāga for bhāvya and explains it as 
diminution by the allotment of shares to the king's attendants and so 
forth. 
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term has not been explained by any one satisfactorily. The 
expression bhümicchidra is found in Kautilya's Arthagdstra and 
it means according to Prof. Shüm Šāstrī ' division of land.'' 
Bühler quotes three lines from Yādava's  Vaijayanti and 
explains that  bhümicchidra means land unfit for tillage.’ 
Bhümicchidranyása as used by Visvarūpācārya may be under- 
stood to mean placing holes (ditches) in the land. These 
boles or ditches might have served as boundary marks for the 
lands given. 

A technical rule in connection with a royal edict is that it 
should be written in a refined language, i.e., Sanskrit, and be 
free from all vulgar and ungrammatical expressions. Authorities 
all agree that it should never be written in a local dialect." 


Jayapatra. 


When a person gets possession of a movable or immovable 
property by means of adequate proofs or when he becomes 
victorious in a dispute regarding partition or is acquitted from 
a grave accusation, then the king who might have tried the 
case personally or through the chief judge should give him a 
decree which is called jayapatra (lit. a document of success).* 
A jayapatra should generally comprise the matter adduced to be 
proved, the answer or the written statement, the judge's ruling 
as to on whom the burden of proof should lie and his decision.* 
It should bear the royal seal and be signed by the chief judge 


* Kau. II. 2. ` 
^ Epigraphia Indica, Vol. T, p. 174, sfeferz' mune, ete. 
* — mpesmTHWas giymafauāis4ufaurs:—Mit, on Yāj. II. 89. 
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and other sabhyas or members of the tribunal. Kātyāyana 
ordains that the king as well as the sabhāsads (the judges) 
should give their svahastas or sign-manuals to it in accordance 
with the general rules for writing documents. As to what 
matters should be contained in a jayapatra we should look 
tha verse of Vyasa which runs as follows :— 

proo 


ar qateefmurure wart AGA | 


Mitramisra points out that owing to the separate mention of 
the word pramāņa which means proof, kriyā should be taken 
in a different sense. It may be taken in the sense of pratyā- 
kalita *t which means nothing but the deliberation of the judges 
as to on which party the burden of proof will lie,” Nigada 
means the depositions of witnesses. So the verse just quoted 
declares that a jayapatra should contain the plaint, the answer, 
the deliberation of the judges as to on whom the burden of 
proof should lie, proofs and their examination, the depositions 
of witnesses and last of all the injunctions of the legal treatises 
as interpreted by the members of the judicial tribunal. 
Kātyāyana has two verses on the subject. Both of them seem 
to suggest that there should be a definite order to be followed 
in putting the contents in a jayapatra. But as there is no 
agreement between these two verses as regards the contents, 
the order suggested by them is not also identical. Thus one 
of them says that the first thing to be placed in a jayapatra 


* Mit. on Yaj. II. 91. 
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should be the plaint and the answer and then the deliberations 
of the chief judge and other sabhyas or members of the tribunal 
or the members of the corporation as the case may be ; then 
should be put the view of the legal treatises on the subject- 
matter of the suit in question and last of all the concurrence 
of the judge." A Hindu judgment shows that this concurrence , 
was expressed by some such expression as sammatiratra ang 
followed by the signature of the judge giving the conenzrénce 
in his own handwriting.* The other verse of Kātyāyana 
declares that the contents of a jayapatra should be the plead- 
ings, the deposition of each and every one of the witnesses, 
the manner in which the suit is decided and the actual decision 
of the suit. All these should find place in a jayapatra one 
after another in the order indicated, in pursuance of the rules 
for writing documents in general?  Raghunandana thinks that 
the purpose of putting all these things in a jayapatra is to show | 
that the judgment has been thorough in all respects.‘ The 
utility of some of the contents of a jayapatra 1s also felt, Raghu- 
nandana further thinks, when the question of retrial comes up. 
Thus the prayer of the defeated party for a retrial with a plea 
quite different from that taken by bim previously as revealed 
by the jayapatra will not be entertained, To put itin a con- 
crete form, when the jayapatra shows that he was defeated by 
the submission of mithyottarā (plea of denial) bis application 
for a retrial with k@ranottara (plea of special exception) will be 
disallowed." In like manner an application for a retrial is also ` 


1 Sc., p. 130. 

* ‘A judgment of a Hindu Court in Sanskrit —Calcutta Weekly 
Notes, Vol. XXIV, No. 38. 

* Vt., p. 60. One of the meanings of the term akgara is document 
and hence yathākgaram evidently means ‘according to the rules of 
document,’ 

* 2 faqgqee gamata Vt., p. 60. See also Vi, setu in MS. 

* ae fe arā Gate greasy | ow fe Aaaa frente 
quma qu: ofunfird aif warrenré wafa I—Vt., p. 60. 
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lo be rejected when it isseen from the jayapatra that the 
proofs proposed to be adduced are of different kinds from those 
by which decision was previously arrived at.' Now in the 
absence of any mention of reply and proofs in the jayapatra 
A would have been impossible to ascertain what kind of reply 
FRI Rant gave on the previous occasion or what kind of 
. . was resorted to. The value of a jayapatra as a whole is 
also "immense to a defendant when he takes the plea of res 
emercata. Because according to Brhaspati and Vyāsa it is one 
of hy principal means by which this plea can be substan- 
tiated,? 
l Jayapatra seems to have several varieties and one of them 
A e in a text of Kātyāyana, This text declares that 
-—-- Wlītn the complainant establishes his case by adducing evidence 
the jayapatra given to him is called pašcātkāra. We quote the 
text below :— 


fear g fear ga mure arfeat | 
Taga WW aa a waig fautaa gc 


Devanabhatta points out that the word pramdna in this text 
indicates that the term paścātkāra may be applied to a jayapatra 
only when the four parts of a judicial proceeding are in exis- 
tence and recorded in it.' When there are only two parts, 
that is to say, when on account of the submission of satyottara 
by the defendant, adducement of proof and pratyākalita (deli- 
beration as to on whom the burden of proof will lie) become 


y baraf] ga: araa wafaa i— Vt., p. 60. 
* get wu g werfeuuawu (Dr): meai? erfermau arcae Crema 


ard! * urafamdtafruju; i—Se., p. 110. 


7 RATA mauaa nafaa | gai are? wem ux ua rafa | (Vyasa), 
—Sc., P. 119, 


—— * Sc.,p.181. 
P s 
| + wwrRAWfa ugura va quor ere 9 fareas sfa (—So., p. 151. 
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unnecessary, the record of victory containing these two parts, 
namely the plaint and the answer should be called jayapatra 
and not pascatkara.’ 

The term pascātkāra occurs also in the Arthašāstra of 


Kautilya in the following rule :— 
ararftananfaaaa age EE | "1" | 
ic aaa. | / 

Prof. Sham Sàstri has taken the term in the sense of _* sent CC 
of punishment ' and rendered the passage as follows :— i 

‘Sentence of punishment shall be passed the very day — 
that a defendant accused of assault fails to answer the cFHTBe 
made against him.’ | 

We think, however, that the term pašcātkāra occu ing 
in the Arthasüstra is not far different in meaning from tiis- — 
of the Dharmašāstra, For the true meaning of the rule just 
referred to we should look elsewhere. It is laid down in the 
Yājūavalkyasmrti that in a capital offence, theft, assault and 
abuse, where a cow is the cause of action, in slander and 
aggression, in a law-suit where the character of a woman is 
involved or where the right over a slave girl is disputed, the 
defendant should be made to answer the charge immediately." 
Kātyāyana also echoes the spirit of this rule by saying that 
the proceedings should be speedy and immediate in actions done 
very recently.* Interpreting Kautilya's rule in the light of the 
texts of Yājūavalkya and Kātyāyana we may take pascátkara 
in the sense of judgment. The rule would then mean 
that the judgment should be passed the very day the 
defendant fails to answer the charge of assault against him. 
We fully agree, on these grounds, with Prof. Julius Jolly that 
pascütkàra of Kautilya seems to contain à reference to the 


feurzswwrt g Hrāmufad muuja—*i 4 |—5c., p. 181. 





1 

* Kau. IH. 19. 

s. Yāj. II. 12. | 

. way «iy gu va femāa—Vivādacandra (in MS), Vi, tàn 
(in MS.) and 8c., PP. 94 and 95. | e 
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jayapatra of Dharmaéüstras. The real importance of the 
mention of pascdtkdra in the Artbašāstra then should not be lost 
sight of. It undoubtedly serves as an evidence of the great 
antiquity of Indian jayapatras. 

The Mitākgarā mentions another kind of document hīna- 
patra by name? We know from a text of Kātyāyana that 
contradiction, hostile attitude towards the witnesses and the 
judges, non-appearance, silence and abscondence after being 
. summoned these are five of the causes of non-suit. We know 
further from some legal texts that the party non-suited, though 
he will not forfeit his claim to the subject-matter of the suit, 
is liable to be punished.* Now in order to punish him on some 
future occasion a judgment of non-suit is to be put on record 
and such a record is called hinapatra by the Mitāksgarā perhaps 
in contradistinction to jayapatra,” 

From a text of Brhaspati and the interpretation put on 
it by Devanabhatta it appears that a record of defeat was 
sometimes awarded to the defeated party and it was also 
named  jayapatra,^ Asahiya more appropriately calls it 
parājayapatra.' 


* Calcutta Weekly Notes (A Javanese Jayapatra), Vol. XXV, 
No. 82. ; 
* Mit. on Yaj. lI, 91. 
> ere} faarta Avene fene: i 
"reru qendt s vro; dafa: wa: i—Mit. on Yāj. IT. 91 ; Vi, tan (in MS.). 
Maru gifeuda far ar wstfufer: 
at finat ife at atm mai a saki 
* ywrensaeta vilnā (Mit. on Vāj. 16); errand cei wafer v taaa i— 
l Mit. on Yay. II. 91. 
> ae arent qanm — Mit. on Yāj, II. 01. 
¢ Se., p. 131; wann: i 
' afenfrarfen: Aten wfeemwuuu mau uw ZtwafaSu« | The extant 


Sanskrit text reads "rw for qa, but Jolly seems to prefer the reading ga. 
- (S. B. E., Vol. XXXIII, 65). 
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We cannot conclude this topic without a reference to the 
judgment of a Hindu Court which is contained in a jayapatra 
edited by Mr. K. P. Jayaswal.' This judgment, besides showing 
how a jayapatra was generally written, what were to be its 
contents and how they were to be arranged, amply illustrates 
the rules of judicial procedure as obtained in ancient India. 
It shows also, Mr. Jayaswal points out, * how stiff, severe and 
dignified, technical, methodical and scrupulously formal a 
Hindu judgment used to be' and * how the provisions of Hindu 
law were applied in actual administration of law.’ Another 
remark of Mr. Jayaswal made in a separate and illuminating 
article on this judgment will bear repetition ; "the procedure 
followed in Hindu Courts in respect of civil trials was as 
precise as is observed to-day in any modern Court of law in 
any part of the civilised world. We are apt to regard the 
present system of laws and its administration as a recent 
revelation to the new world. But the remnants of the laws and 
literature that have survived foreign invasions in India are 
progressively convincing us every day that the political and 
legal institutions of ancient India could by n means compāre 
unfavourably with those that have replaced them in modern 
times. * The matter under the judgment-4s an original suit 
brought by one Tularam Sarman jointly with ‘his co-sharers 
against Maninath Sarman for getting possession over a domestic 
slave girl. "The defendant wins the case and the jayapatra is 
given to him. Init are first mentioned the names of the 
parties in full. Then it records the gist of the plaint and the - 
nature of the answer given to it by the defendant. Then 
follow the deliberations as to on which party the burden of 
proof should lie. As the defendant submits a mithyottara it 
is ruled that the plaintiff is to be put on proof. Issues are next 






* Calcutta Weekly Notes, Vol. XXIV, No. 38. 
* Calcutta Weekly Notes, Vol. XXIV, No. 87. 
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settled and adjournments dealt with.' The plaintiff's proposal 
to call in a single witness is disallowed on the authority of 
Dharmašāstras. Then the defendant prays for permission to 
resort to the proof of ordeal and this also is not granted on the 
authority of legal treatises. After all these the plaintiff is 
declared to have lost his case. A very important point of law 
regarding the proof of possession which we shall have occasion 
to refer to is also discussed. All these things are put in the 
jayapatra one after another. It is in the handwriting of and 
signed by the chief judge (prādvivāka) and addressed to other 
judges who form the tribunal. They also sign it and declare 
their ‘concurrence herein’ (sammatiratra). The jayapatra is 
full of references to the precepts of celebrated sages, learned 
disquisitions and subtle arguments on many principles of Hindu 
law and everything done in it is in strict accordance with the 
directions of the Hindu law texts. 

Another jayapatra deserves mention in this connection. It 
is not in Sanskrit but in ancient Javanese. It formed the 
subject-matter of a Dutch paper by Dr. Brandes, the substance 
of which is given by Prof. Julius Jolly in an interesting article 
in an issue of the Calcutta Weekly Notes. A special importance 
attaches to this Javanese jayapatra mainly for the reason that 
the rules of Javanese law-books, as pointed out by Dr. Brandes, 
tend to corroborate the close relationship of Javanese law with 
the Dharmašāstras of India. ‘Thus the four parts of a judicial 
proceeding in Javanese law, viz., the plaint, declaration, plead- 
ings and judgment are very similar to, if not identical with, 
the four parts of an Indian trial, viz., plaint, answer, exami- 
nation and judgment. The rule that making default in the 
court causes loss of one's suit may be traced to the maxim of 


* Here the plaintiff makes default and is nonsuited; but he does 
not lose his claim to the subject-matter of the suit. Proceedings, therefore, 
are in re-trial, "This is in accordance with the ruling of the Mitāksnrī. 

* C, W. Notes, Vol. XXV, No. 82, 
28 
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Nūrada (I. 2. 32) that he who takes to flight after receiving 
the summons shall lose his suit. The rule regarding the 
jayapatra or document of success, which the successful party 
(or both parties) is to receive from the Court, whenever the 
sentence has been pronounced in accordance with the law-book, 
agrees with the ruling of the smritis, e.g., where Vrddha 
VaSistha states that the successful plaintiff after having proved 
his cause, shall be given a jayapatra and where Brhaspati ordains 
(VI. 3), that the whole transaction in a suit shall be recorded 
in the document stating the success (of the claimant or 
defendant).’ 

In modern law the following documents are regarded as 
public documents :—' 


(1) Documents forming the acts or records of the acts— 


(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and ex- 
ecutive, whether of British India, or of any other 
part of His Majesty's dominions or of a foreign 
country; 

(2) Public records kept in British India of private docu- 

ments. 

The modern law further holds that the contents of public 
documents may be proved by their certified copies. Here is an 
exception to the rule requiring primary evidence to be given and 
it rests ‘on the ground of inconvenience.’ All people are entitled 
to inspect public documents and may require them for evidenti- 
ary purposes. ‘So if the production of their originals were 
insisted on, not only would great inconvenience result from the 
same documents being wanted in different places at the same 
time but the continual change of place would expose them 
to be lost and the handling from frequent use would soon insure 


' Woodroffe and Ameer Ali, The Law of Evidence, p. 526. 
ls ses 
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their destruction. For these and other reasons their contents 
are allowed to be proved by derivative evidence at the risk, 
whatever that may be, of errors arising from inaccurate trans- 
cription, either intentional or casual.’ * 


' Ibid, p. 532. 





CHAPTER III 
FOSSESSION 


‘arnrasta ari =a afar: <itanta ga cra 


' Where there is not the least possession, there the 
title is not weighty.’ This is how the importance of 
the proof of possession is recognised, by Yājūavalkya. 
Vijūānešvara understands this statement to mean that 
transfer of ownership is not complete without the 
transfer of possession. We give here the substance of the 
gloss he puts upon it. ‘“‘ By whichever of the derivative 
means a property is acquired, proprietary right to it is 
created only when it is accepted by the acquirer. "The loss 
of property by the original owner is implied finally by this 
acceptance. Now acceptance may be effected by a mental, 
a verbal and a physical act. What is meant by the mental 
act ? The will to accept. The verbal acceptance is dis- 
tinguished from the mental by such formal declarations as 
“I accept,” ‘This is mine’ and the like. The acceptance by 
a physical act consists in actually taking the thing in question 
by the hand or formally touching it. The conveyance is 
completed by this last act. In the case of landed property 
the acceptance by a physical act as described above is not 
practicable and is to be signified by the assumption of 
possession and. an actual enjoyment of the produce of the 
land after it has been transferred. "The legal form of transfer 
of an immovable property is not complete until and unless 
possession is taken over in respect of it by the transferee.” * 


' Yāj. II. 27. 
* Mit. on Yāj. II. 27. 
- TA 
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The verse in Nürada's text bearing upon the point is as 


follows : 
faaarāsfu fafaa srrarqeafa fe arferg i 
fašiga: erao aa ap a aq fera s 


"Though a document be in existence and witnesses living, 
that is no true property of which possession is not actually 
held. This is specially true as regards immovables." Narada 
evidently intends to show the weakness of proof by witnesses 
and documents where the proprietary right of an immovable 
property is in dispute. Asahiya in commenting on this 
verse raises another point of law, viz., generally any of these 
three kinds of proof is invalid where it is not accompanied 
by any of the other kinds” The proposition that a transfer 
of ownership is not complete without delivery of possession 
does not mean, however, that the latter is an essential condition 
for the former. What Vijūānešvara means by it is that delivery 
of possession puts a title on a sound basis and enhances its 
value. He describes only the usefulness of possession by saying 
that a title unaccompanied by physical acceptance consisting 
in the assumption of possession and consequent enjoyment of 
the produce is weaker than a title accompanied by such an 
acceptance. This too will be the case, he adds, when of 
these two it is not known which is anterior or which is posterior 
in point of date. When it is known, then the prior title though 
deficient in not being accompanied by possession will be regarded 
as a stronger evidence than the title which is accompanied by it 
but posterior.’ Visvesvara in his Subodhini makes it clear that 


+ Nar. I. 77. 
* gād nanan l agaang wa acfews gerefafa...—on Nar. 1.77, 


* gāmīreuvaifuaeftarfeaa sa) que] wale soper arenam -- 
—Mit. on Yaj. II. 27. 


+ cae wit; quiacarerafewrs, qurccnreafenrst q fequisfa quararau ww asttarfafa 
— Mit. on Yāj. 1I. 27. 
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the rule cannot be otherwise. We all know that mortgage is one 
of the means of acquiring title. Now suppose a plot of land is 
mortgaged to a person who has by chance not the possession of 
it. The same plot of land is mortgaged a second time and 
possession delivered to the mortgagee. Now if it be the rule 
that title with possession is invariably superior to one without 
possession then the second mortgage will prevail over the first 
one and thus the rule that in the case of pledge, gift or sale 
the prior contract has the greater force will have no meaning 
at all.” The texts of Yājūavalkya and Narada do not promulgate 
therefore that delivery of possession is an indispensable element 
lor a valid transfer but only point to the risky nature of the 
transfer of ownership without the transfer of possession. It is 
undoubtedly true that when a transferee continues to remain 
without any control over the property transferred to him for a 
long time, it may give rise to the presumption that he has 
parted with his title in favour of the person in actual possession 
of the same. 

We have already seen it mentioned that possession is an 
independent means of proof. Its value, therefore, cannot lie 
merely in augmenting the force of title. It thus requires to be 
seen under what circumstances it can independently be a proof. 
As this question is closely connected with another, viz., the 
question of the general relation existing between the proof of 
possession. and the proof of title, we shall first of all try to 
ascertain this relation. The relation between the two may be cha- 
racterised in a word as one of mutual support. We have just seen 
that title in order to be able to prove ownership is to be attended 
with possession, Title is to that extent supported by possession. 
There are several smrti texts which declare that possession also 


^o maiaa wpmufwermeer clea vārās Gainan 
aa afe Šarm gia Ware: ewes Asfa memi ert A eaman died ai aver 
sant feu ata senfe saafecre: aene cae GTI | 
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in order to be proof of right by itself should be based upon 
title. Brhaspati says that only that possession which is founded 
on a legitimate title such as grant, inheritance, purchase or 
hypothecation can prove right,' and further that it is not by 
mere force of possession that land becomes a man's property ; 
it becomes property only when legitimate title also has been 
proved and not otherwise.  Haárita and Nārada are also very 
emphatic on the point that possession without title is no proof at 
all. Hārīta shows the complete dependence of possession on 
title by describing title as the root and possession as the branch 
of a tree. In the opinion of Narada possession acquires 
validity by the production of a clear title and when it is without 
title it does not constitute proof of ownership.' He further 
says that he who can only plead possession without being able 
to adduce any title has to be considered as a thief in consequence 
of his pleading such an illegitimate possession. He ends by 
saying that title is required to prove proprietary right even 
when there is enjoyment consequent upon possession." 

The sum and substance of what has been said is that a 
person pleading possession is required to prove that it has a 
legal origin also, or in other words that he has acted under a 
good title. In this sense possession is to be supported by 
title. The relation of their mutual support is vividly described 
by a text attributed to Pitamaha. This text declares that 
possession is no proof without title and title is no proof without 
possession ; each of them becomes a proof only when it is 
helped by the other.’ 


! Viram., p. 203, ...pm; avr: fefawns ur i 
8c., p. 161, amar Saera 44... etc. 

«ang wa qf; men qaifam—Sc., p. 160. 
Nar. IV. 85. 

Nār. IV. 86, 

Nür. VI. 84. 

Sc., p. 161, 
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The nature of each individual case will determine which of 
them is to preponderate over the other. The text of Yājūavalkya 
declares that generally titleis to prevail over possession unless the 
latter is hereditary.' Narada also expresses the same idea 
by saying that for the first acquirer gift (i.e, a good title) is a 
cause." "The Mitaksari explains that when the first acquirer 
is impeached after a short period of his acquisition there is 
nothing to prove his ownership except his title-deed. A good 
title the soundness of which is proved by documents and 
witnesses affords a stronger evidence in his case than mere 
possession,” What the commentary wants to say is that if a 
person proves his possession over a property but cannot show 
how he acquired it, and another although not in possession 
proves his title by showing that he acquired the property in 
some recognised way of acquiring ownership such as sale, gift, 
etc., then the title so proved will prevail over possession under 
ordinary circumstances, For an intermediate claimant, however, 
Narada lays down, bhukti (possession) which is sāgamā (based 
on a legitimate title) is a stronger proof than title. By the 
expression “intermediate claimant’ is meant a possessor up to 
the third generation excluding the original acquirer. This we 
know from the following text of an anonymous smrti-writer, 
* Up to the third generation from the acquirer possession is the 
principal thing to be looked into but it should be ascertained 
at the same time that it has a clear title behind it.'* The 
exact relation between possession and title therefore may thus 
be briefly indicated : when possession is fora comparatively 
long period it will prove right but not quite independently of 
"title; title will have to help it. But when possession is for a 


: Yāj. II. 97. | 
* aria wid «ra —Miit. on Yàj. II. 77 and Vm., p. 344. 

* ara qus urfeferwifaer curae siimrevafuw] werara...—Mit. on Yāj. II. 27, 
+ ow gig «rai —Vm., p. 344; . 

"o amaaa ugm: «s zimi—5So., p. 172, 
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short period its usefulness will lie in strengthening title which 
wil be the main thing to rely on ; or in other words, when 
possession is comparatively modern so much importance should 
not be attached to it as to title when ownership is sought to be 
proved. 

We thus see and it is expressed in so many words by the 
Vivādacandra that. possession when modern and at the same 
time unaccompanied by title does not constitute an evidence 
of property.’ When, however, itis proved to be ancient its 
value is immensely increased. Thus one of the main conditions 
of effective possession is that it should be long-continued 
(dirghakala).? The expression dīrghakālabhoga seems to 
correspond to tripurusabhoga. We have already referred to the 
text of Yājūavalkya which states that title is a more powerful 
evidence than possession when it is unaccompanied by hereditary 
succession (pürrakramagatabhogat vind). The Mitāksarā takes 
pūrvakramāgatabhoga as meaning tripurusabhoga,’ t.e., possession 
continued through three successive generations in the past. 
We shall see later on what the exact significance of this latter 
expression is. It may, however, be stated here that tripu- 
rusabhoga does not import anything very different from 
possession that has come down from time immemorial, that is 
to say, from possession which has its beginning not within 
human recollection (smārtakāla).* Yājūavalkya's rule evidently 
provides for an exception in favour of such a possession. 
Thus the Mitāksarā comments that the superiority of 
title over possession intends a case within human memory 
and the exception applies to cases beyond it. In cases 
falling within the memory of man it is possible to produce 
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a title if such a title really exists and hence if it is 
not produced it may give rise to a presumption of its 
non-existence.’ Here an enquiry into the question of title is 
not superseded by possession. But when possession is being 
held from time immemorial it cannot be said that there is no 
title merely because it is not produced. Here the strength of 
presumption in favour of legitimate title is greatly increased 
by the length of the time of enjoyment and hence the proof of 
title is rendered superfluous. Herein we get an answer of the 
question * When can possession be an independent means of 
proof ?' 

Now what is the meaning of the expression smārtakāla 
(a period of human memory)? The Mitākgarā understands it 
to cover a period of one hundred years* which is considered to 
be the utmost extent of human life on the authority of the 
Vedic text marga Jaa: (the life of a man extends over hundred 
years). This commentary evidently takes the extreme range 
of human memory into account and thus the period fixed may 
justly be called a period of legal memory in contradistinction to 
that of living memory. We shall just see that a similar if not 
an identical period is intended to be signified by tripurusabhoga 
(possession passing through three generations). Such a 
possession has been much extolled by our smrtt-writers and 
is given the same importance in law as immemorial possession. 
It is said that when a property bas already been enjoyed by 
three generations and passed to the successor fourth in descent 
the fact of his mere inheriting the property is sufficient proof 
of his right and no title is required to be produced. Thus says 
Visņu ‘the land enjoyed by three immediate ancestors passes 
to the fourth in descent even without a document.'* Brhaspati 
also is not for enquiring into the title when possession has 


| . V 
* aia vrerfafer = srarafeway---, ete. —Mit, on Yāj, IL. 27. 
* rare adzauām:——Mit. on Yāj. II. 27. 
* V, 188. 
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already passed three generations. T'ripurusabhoga has been 
thus defined by Vyāsa, ‘when a property being enjoyed by 
the great grandfather passes at his death to the grandfather 
and after his death to the father, then after the death of the 
father too, the son's possession may be termed  'possession 
continued through three successive generations.'* "To put it 
in a simpler form, when a property has already passed three 
ancestors one after another, the possession of the fourth in 
descent is technically called tripurugabhoga. The rule that 
a person having such a possession is not required to produce 
title to have his ownership established seems to be contradicted 
by another text of Brhaspati which seems to declare that the 
possession by three generations when accompanied by documents 
makes an evidence of property.” There is, however, no real 
contradiction, for this rule of Brhaspati applies, according to 
commentators, to cases where three generations do not exceed 
the period of human memory.‘ It becomes thus evident that 
the period of possession for three generations does not signify 
the exact period during which such a possession may actually 
be held. It has been rightly observed by the Mitākgarā that 
sometimes three generations may be finished even within a year 
and if it be accepted as a rule that mere continuance of possess- 
ion through three generations without any reference to time is 
sufficient to establish proprietary right, then it would follow 
that second year's possession even being unaccompanied by title 
affords evidence and thus it will be contrary to the spirit of the 
rule which declares that within the period of human recollection _ 
possession accompanied by title only may prove ownership. . 
The conclusion therefore is that a specific period of time is 


| Bo., p. 107. 
E J E Vt., P. 50. 
Sc., p. 160. 
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meant by the expression ‘possession for three generations.’ 
We may call it a prescriptive period. It is thus recognised that 
possession already held by three generations one after the other 
is also not sufficient evidence of property without length of 
time. The length of the period which has been taken as an 
equivalent of tripurugabhoga (possession for three generations) 
is different according to different authorities. According to 
Brhaspati possession for one generation covers thirty years and 
thus the possession for three generations means at least a period 
of ninety years." An anonymous smrti-writer thinks that such 
a period is to cover one hundred and five years. Vyasa and 
Kātyāyana consider twenty years for one generation quite 
sufficient and thus according to them sixty years constitute 
the period of tripurusabhoga.* We have already remarked and 
our remark is fully borne out by a text of Kātyāyana that 
possession extending over three previous generations imports a 
possession which has not its beginning within human 
memory." It follows therefore that the period of human 
recollection should be the same as that of the possession of three 
previous generations. But we have seen that the period of 
human recollection has been taken to be one hundred years. 
It should, however, be remembered that Vijūānešvara has 
computed this period not on the basis of any legal text but 
from a Vedic text which seems to have very little connection 
with the subject of law. The difference between several 
text-writers as to the period of tripurusabhoga may be explained 
by a consideration of time and place. 

Jīmūtavāhana who accepts the view of Kātyāyana and 
Vyasa regarding the period of tripurusabhoga expresses the 
opinion that if three generations be living then possession for 


* Pds., p. 142. 

*  Pds., p. 142, Sc., p. 164 ; wife vafāzra dred aa Kurā | 
* Sc., p. 172, and Viram., p. 206, 

* ie., within 60 years ; Viram., p. 206. 
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sixty years even will not be regarded conclusive. The reason is 
that in such a case ownership is still with the original acquirer 
and thus the significance of the term tripurugabhoģa is totally 
absent there.’ Thus neither mere possession for three genera- 
tions without length of time nor the length of time without 
actual possession by three immediate ancestors will prove 
ownership. The proof of ownership in the absence of title 
requires therefore that there should be a possession for the full 
prescriptive period (i.e., the period of tripurusabhoga) and 
further that this period should see the demise of three immediate 
ancestors one after another. 

It must be understood, however, that unauthorised or 
malafide possession, however long it be, is not sought to be 
recognised by such a rule as ripening into legal title. Long- 
continued possession presumes the existence of title only when 
the non-existence of its contrary (i.c. of dgamabhava) is practi- 
cally certain. Thus, as the Mitāksarā puts it, possession is 
a proof independently of the knowledge of title but not of its 
existence.” When possession is long-continued the existence 
of title may, however, be inferred from it. "Thus the whole 
thing being analysed comes to this: title is inferred to exist at 
least in certain circumstances from possession and possession 
as a rule becomes proof being coupled with the existence of 
title. The Subodhini observes that this process does not give 
rise to the fault which goes by the name of anyonyāšraya (inter- 
dependence) for title is presumed to exist not directly from 
possession but from arthāpatti (implication) being propped up 
by a consideration that long-continued possession cannot be 
accounted for otherwise.* 


Wuarrwerm Ww wee Wm i—Viram., p. 841. 
* superare fas waaga aaan feats spend 4 gerxpmerenu fafa 
—Mit. on Yāj. LI. 27. 
* wenaquaauaearuuueer eque KANTA IIR UTAÍ; NUTHSUMIUITHSIEITUT 
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When, however, there is a positive knowledge of bad title 
or traditional proof of the absence of title, possession for 
hundreds of years even will not serve as a proof of right. On 
this principle, the Mitaksari explains, is founded the rule: 


wana g al ape agamnaragfu | 
qwa d ord gusda wfeatufa: n’ 

* He whose possession is proved to extend over hundreds of 
years even, without a title, the ruler of the earth will inflict on 
that sinner the punishment of a thief." In this connection it 
becomes necessary to take into consideration two more verses, 


one of Narada and the other attributed to Hārīta, which are as 
follows : 


garāamfa agya faar ararsaarsfa = | 

a aat uxred Getz UAR u ° 

waraatta agya fuer gaacfeafa: | i 
a ewpeIUred merfegsunmew li * 


Here gata Hgurmag in the first verse should be explhined 
as @alaafaawa agana and faargaatfefa: in the second 
verse as fan ww gaacferfa:' and thus the apparent meaning 
of these texts will be this : when possession has been successively 
held even unlawfully (asarā=rfu) by three ancestors of the 
present possessor in respect of a certain property, it cannot be 
taken away from him for the simple reason that it has already 
passed through three lives. ‘This is how Asahāya explains 
Narada's verse taking the expression weaatfa as implying 
absence of title.^ Asahāya”s explanation is supported after all 


* När., I. 87. 

* Hari * in Sc., p. 168. 

5 Nar. IV. 91 ; Sc., reads ques for aurea | 

* Mit. on Yāj. 11. 27. and Sc., p. 168. 

* aani faarmeafa—Asashüya on Nir. IV, 91. * 
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by another text of Hārīta which declares that possession held 
by three successive ancestors makes good evidence of property 
even if there be no title." The defect of this interpretation is 
that it goes to contradict the rule just referred to, viz., that 
when a person enjoys a property the title of which is known to 
be non-existent, he shall be punished like a thief even if his 
possession can be traced back to a very early period. Vijūānešvara 
seems to say that the contradiction is more apparent than real, 
for the real import of the two verses just quoted is not what 1t 
appears to be. The word api used therein indicates that if a 
property cannot be alienated when possession in respect of it 
is even illegal, it follows a fortiori that it cannot be alienated 
when there is no certainty of illegality. So according to him 
these texts only emphasise that in order to rebut a presumption 
created by long possession it is necessary for the opposite party 
to show either from his own knowledge or from the knowledge 
of others that such a possession had no bona fide beginning or 
to be more clear, that it had not commenced in a legal mode 
of acquiring property. Devanabhatta’s explanation also is not 
very different from that of Vijūānešvara in substance. He 
says that the rule wam g at 45T, ete., should be taken as 
referring toa case where the absence of title is absolutely 
certain? and thus his idea about the two other texts is that they 
are to apply where there is no certainty about the absence ol 
title, or in other words, when there is no recollection of the time 
when such a title did not exist. The import of the expression 
"remawrfa as given by thim is that a possession passing through 
three generations in the past is à good evidence of property and 


o afma wi qx faiq | 
a menasi sefeguwnms Mit. on Yāj. II. 27. 
*— gariem qu ww. Raana RAGE omn fm gevrurfau wfa retu 
afanexuaum-—Mit. on Yàj. HI. 27. 
^ wu a Safeq varda (nfgararratafegra—Sc., p. 169. 
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such a possession is even incapable of being characterised as 
unlawfully held, what to speak of the alienation of the property 
possessed.' It thus appears that Devanabhatta takes these two 
texts merely as arthavādas in praise of possession for three 
generations. Sūlapāņi takes these texts in a quite different 
light. He reads yamaq instead of warma’ in the two texts of 
Narada and Hārīta and says that these two texts are of the 
Dharmašāstra, while the text prescribing punishment for 
wrongful possession belongs to the Arthašāstra and as such the 
former are to prevail over the latter according to the maxim 
'Dharmaéástra is to be regarded as of greater authority than 
Artbašāstra when there is a conflict between the two.’* Thus 
it seems that in his opinion possession for three generations 
even when based on bad or no title will be a sufficient proof of 
right. It should here be noted that the jurists who have been 
characterised by Vācaspati as navya, i.e., belonging to the new 
school of thought, did entertain exactly such a view. Vicaspati 
tells us that in the opinion of these jurists sixty years' posses- 
sion, which, it should be remembered, covers according to some 
authorities the period of tripurusabhoga (possession for three 
generations) is a very conclusive proof of ownership even when 
the absence of title is well known.* Raghunandana thinks that 
the text of Nārada prescribing punishment for possession without 
title refers specially to the possession of such property as 
stridhana (woman's property) and nrpadhana (king's property).” 
His authority for this explanation is another verse of Nàrada 
which states that the property of a woman and of the king is 


+ mmia «mami fe yeceaudu—5c., p. 168. 

* «anāaamnrafafa zauifuvaurz:—Vt., p. 52. 

=. Vi.: p. 53. 
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never alienated though possessed for hundreds of years without 
clear title.’ This explanation would certainly not be liked 
by the dgamavddin, because according to them a good title is 
necessary not only in the case of strīdhana or nrpadhana but in 
all kinds of properties. 

Itis indeed very interesting that we find the subject of 
ancient possession briefly discussed in the jayapatra which we 
have already referred to? and which contains a decision from a 
Hindu tribunal composed of several Judges. The view taken 
by the Judges about the applicability of the rule Sanaa, ete., 
does not go much against that of the Mitāksarā or of the Smrti- 
candrikā, It is held by them that this rule is to apply when 
there is a total want of title.” They express the opinion, 
however, that, in order to make the trespasser liable to be 
punished this want of title requires to be ascertained at some 
previous occasion. Thus if it is decided after a short time of 
a man's assuming possession of a property that he has no 
real title to it and inspite of that if he continues to enjoy the 
property by stealth or by force then his enjoyment will not be 
an evidence of his right even after a very long period and he 
will be punished ; but if the want of title has not been previ- 


ously decided then its contrary, namely the existence of title 


will be presumed from long-continued possession ; or in other 
words, possession and enjoyment which are acts of ownership 
will be regarded as the best proofs of title in that case.* It is 
further pointed out that possession can be a proof of ownership 


* Nūr. I. 83. 
* Calcutta Weekly Notes, Vol. XXIV, No. 38. 
* a Wawanpfeenfawwfras ee wr fa faq: dep fefuanmemnmrawg- 
farra | 
.* wma mfia ww uupmdprwqureferwuererre wer Weenies apne 


> oS ui MN ven RĪKI quence Aat 


wwerenrfafer wetter: | 





234 HINDU LAW OF EVIDENCE 


not only when it is attended with a title, for in that case it 
would not have been spoken of by the authorities as an inde- 
pendent means of proof at all.' 

The various explanations and counter-explanations of the 
legal texts referred to make it clear that there were two schools 
of thought among our jurists. We may call them bhuktivāda 
school and dgamavdda school. So far as the bhuktivāda is 
concerned, it is very old and we have seen that its history 
goes back to the time of Asahāya. It remained in abeyance 
for a long time and came to be recognised not long before 
Vacaspati. This is evident from Vācaspati's giving the 
epithet navya to the bhuktivādins. They maintained that 
possession when proved to be long-continued was a prima-facie 
evidence of property. They did not think it necessary to pre- 
sume a legal origin from such a possession but on the contrary 
went so far as to say, of course on the authority of some legal 
texts, that a possession that has passed through three immediate 
ancestors was quite sufficient for the fourth in descent to 
prove his right even if such a possession was known to have no 
title at all. Among the later bhuktivādins we may name 
Sulapapi and  Raghunandana. Among the āgamavādins on 
the other hand stand prominent Vijūāne$vara, Jimūtavāhana, 
Vācaspati and Devanabhatta. According to the āgamavādins 
a title or at least a knowledge of the absence of its non-existence 
was essential to establish right and possession alone, however 
ancient, was quite powerless as against the total absence of 
title when known. They really found it difficult to under- 
stand how the right of the real owner could be destroyed by 
its non-assertion and how possession which was known to 
be illegitimate could by mere continuance change its character 
and become a proof of right after a certain period. 


| Sere, ETAT Ere BAG Wawra) Hendy fermeum : 1 
* TV. 92, 





POSSESSION 235 


As a matter of fact cases of illegitimate possession are not rare 
and we find some of them mentioned in a text of Nārada. When 
a certain thing is deposited with a third person to be delivered 
ultimately to its owner, the thing so deposited is termed anvāhita.!' 
If the person with whom such a thing is deposited enjoys it as 
his own for a very long time he or his heir cannot claim pro- 
prietary right to it on the grounds of prescription and long 
user, because title is known to be absolutely absent there, 
Similary stolen goods, ordinary deposit, what is held by force, 
loans for use and what is enjoyed during the absence of the 
owner—these are things possessed without title." The idea is 
that when a possession is known to have begun from an illegal 
source length of time cannot give it the stamp of legality. In 
determining the legality of possession under a gift the inten- 
tion and right of the donor also should be taken into account. 
If it is proved that the donor, even if he be the king himself, 
acted illegally in respect of the gift made by him, the plea of 
long-continued possession taken by the donee against the real 
owner will be of no avail. Samvartta and Narada are very 
emphatic on this point. Sarnvartta says * when the king out of 
wrath or greed, or showing some semblance or reason gives the 
property of one to another, the donee, though he enjoys it for 
a long time, cannot acquire title to it.* Narada says ''the 
immemorial possession of a thing acquired by the unjust and 
illegal favour of the king even cannot produce ownership in 
respect of it.'' ' 

We know from some authoritative legal texts that possession 
in order to be a proof of right is to conform to five conditions. 
Besides being titled and long-continued, it should be uninterrupt- 
ed, uncontradicted and held within the observation of the 


Mit. on Yāj. II. 67. 
Asahāya on Nār. IV. 92. 
Sc., p. 170. 
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adverse party." Devanabhatta observes that all these conditions 
should combine in order to place possession on a strong basis. 
He goes on to say that when any of them is found wanting 
possession will lose much of its force as a proof of right * 
Another smrti text requires that that possession should be 
samanfopeta, that is to say, known to the neighbouring land- 
holders." This requirement may be explained on the ground 
that the value of possession as a proof is naturally much in- 
creased when attended with certainty and notoriety. 

Brhaspati describes the value of uninterrupted possession by 
saying that if a person's possession has been continuous from 
the time of acquisition and has never been interrupted for a 
period of thirty years, he should not be deprived of the property 
possessed. We know further from him that when a possession 
is unjustly and illegally interrupted, the right acquired is not 
destroyed and the possessor is not left without remedy. He 
may undertake to prove his right by means of documents, the 
depositions of persons knowing him to be the possessor and 
other witnesses. In a dispute of this kind those persons should 
be witnesses who know the name (of the country in which the 
land in dispute lies), the boundary of the land, the title of acquisi- 
tion, the measure of the land, the time of its acquisition, the 
region in which that particular land is situated and above all 
the cause of interruption.* It has also been said by Brhaspati 
that interrupted possession even can be regarded as valid if it 
has been substantiated by an ancestor, i.e., if a previous posses- 
sor has adduced a legitimate title. In this Brhaspati 
agrees with Vyūsa who also says that when a particular 
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ancestor has proved his title to a property his sons and 
successors cannot be ousted from it on any ground.’ 

Much stress has been put upon the proposition, as pointed 
out above, that possession, especially when it is modern, does 
not afford any presumption of ownership. This has very 
materially affected the question of burden of proof. Thus when 
a plaintiff seeks to eject a defendant from property of which 
the latter is in possession and to obtain Possession thereof for 
himself the burden of proving his ownership is on the defendant. 
This is evidently due to the absence of any presumption in his 
favour. The rules laid down by Narada and Brhaspati are 
quite convincing on this point. Nārada says, ‘when an 
occupant is impeached by an opponent who calls bimself the 
legitimate owner, the former is to refute the charge. For poss- 
ession proves right only when it bas been inherited from an 
ancestor who has already established his right.' * Brhaspati 
also says, ‘the land is not to be taken away from the son of the 
first acquirer who being sued has established his right by 
adducing proof.” He further opines that when the first acquirer 
is sought to be ousted he is to prove his title by documents and 
witnesses and when it is once done his sons, grandsons or other 
heirs will be quite safe and in their case possession will alone 
prove their respective rights." It is also stated both by 
Yājūavalkya and Nārada that if an usurper or other person 
makes a claim against the present possessor and if the present 
possessor dies in the course of the law-suit pending against him, 
the burden of proving ownership by the production of title- 
deeds or by means of the depositions of witnesses will fall on 
his son or heir. The plea of uninterrupted and long possession, 

t Se., p. 171. 

* Nar., IV. 90. 

* B, B. E. (Vol. XXXIII, p. 313). 
* Nar. IV. 93 ; Yaj., II. 29. 
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if taken, will be quite futile. On this Devanabhatta comments 
that possession held already by three generations even 
will be of no avail in deciding such a law-suit. For, 
possession by three generations is evidence only when it is 
uncontradicted. So a person whose three generations have 
already passed being in possession of the property in 
dispute will be under the necessity of proving his right 
īm respect of it by having recourse to documents and 
witnesses.’ 

When a title-deed being lost cannot be produced in court 
the possessor in order to bave his ownership established will 
have to prove first that his possession has so long been adequate 
in all other respects. That is to say, he will be required to show 
that it has been uninterrupted, uncontradicted, held for a long 
time and known to the adverse party. He will have to make a 
statement to the effect that he came into possession at such a 
time, that such is the quantity of the thing possessed and that 
such and such were the means by which he acquired title to it.* 
The fact of his possession and all these collateral circumstances 
will best be proved by witnesses and the persons most 
competent to be witnesses in this case will be the peasants, 
headman of the village and the owners of the neighbouring 
lands.* 

Turning to the English law on the subject we find that our 
jaw compares very favourably with it. Hindu law obviously 
bases the operations of long enjoyment on a presumption of legal 
origin, a presumption which had long been absent in the old 
English law and was introduced only after Littleton. The 
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English lawyers continued, however, to adopt enjoyment 
from time immemorial (i.e., from time whereof the memory 
of man runneth not to the contrary) as the basis of their 
law and after the statute of Westminster had fixed a 
time of limitation they by an equitable construction of the 
same fixed upon a point of time, viz., the first day of the reign 
of Richard I (A.D. 1189) as the furthest limit of human 
memory by which ‘every prescriptive claim was deemed inde- 
feasible if it had existed from that date and to be at an end if 
shown to have had its commencement since that date. It 
must thus be admitted that the protection afforded by the 
English law to long enjoyment was not so certain and effectual 
as that afforded to it by the Hindu law. Under the former the 
difficulty of strictly proving the exercise of a right up to the 
time of Richard T, must have become greater and greater with 
each successive generation on account of the possible loss of 
evidence consequent upon the lapse of time, while under 
the latter this difficulty was much  lessened by the fact 
of the period of legal memory being reduced to a certain 
period of years which did not make the attainment 
of evidence absolutely impossible. The judges about the 
end of the 18th century tried to improve the condition of 
the English law by introducing the presumption of a lost 
grant, but this contrivance was thought  inconvenient on 
various grounds and it became apparent that the evil 
could only be remedied by legislation. As a consequence 
was passed the Prescription Act of 1832 by the provisions 
of which the presumption of legal title arising from 
an enjoyment extending over a certain period of years 
and fulfilling certain other conditions obtains a conclusive 
character.' 


* Best on Evidence, pp. 352-372. 
See also Sen's Hindu Jurisprudence, pp. 122-125. 
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Adverse Possession. 


The principal text which relates the effect of adverse 
possession is that of Yajnavalkya. The text is as follows :— 


vaita wzaeifata nfaarfaant à 

qty asqarrar wer esarfaant wi’ 
' He who sees his land possessed by a stranger for twenty 
years and his personal estate for ten years without any opposi- 
tion or verbal protest will incur a loss (hani) in respect of 
them.’ The word dhana in the text refers to properties other 
than land and includes all kinds of movable possessions, such 
as cow, horse, elephant and the like.* So the plain meaning 
of Yājūavalkya's text is that when movable property is enjoyed 
for ten years and immovable property for twenty years ad- 
versely, the owner will be put under a certain loss if the enjoy- 
ment takes place uncontradicted and with his knowledge. As 
the matter relates to a worldly concern, the years have to be 
caleulated, Raghunandana thinks, on the basis of a solar 
month, i.e., a month of full thirty days." 

There is another text and it is of Brhaspati, which fixes 
the period required for ripening adverse possession at thirty 
years. Srikaramisra who is undoubtedly an earlier jurist 
than Jimütavahana reconciles this text with the text of 
Yajhavalkya.' He holds that the expression abruvatak in 
Yajüavalkya's text is sufficient to indicate that the rule 


* Yaj, II. 24. 
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contained in this text wil! apply when there is even no 
verbal protest to the enjoyment of the stranger. In the 
text of Brhaspati, on the other hand, oceurs the expression 
avighātinī instead of abruvatah. | Vighüta means obstruction 
in the shape of kalaha (quarrel) or melaka (assembly) and hence 
the occasion for the application of Brhaspati's rule will arise 
when there is verbal protest but no guārrel or organised effort 
to recover the lost possession.' 

A great deal of discussion has centred round the verse of 
Yajnavalkya and the opinion of our jurists are sharply divided 
as to the true import of the expression hāni (loss). There are 
mainly three different theories that have clustered around it, 
and we may name them the theory of the loss of property 
(svatvahūni), the theory of the loss of remedy (vyurahārahāni) 
and the theory of the loss of usufruct (phalahdni). 

There are other theories also. Many of these theories we 
find recorded in the Manubbāsya of Medhātithi* and are thus 
very old. We shall presently see that commentators and digest- 
makers of later times tried to explain the text of Yājūavalkya 
just quoted on the basis of one or other of these theories. 

The theory of svatvahāni —According to this theory 
adverse possession of a property for the prescribed period held 
to the knowledge of the owner but without any protest or opposi- 
tion from him extinguishes his title to it. "This theory is very 
old and was known to Medhātithi. We may trace it back to 
Asahāya, who is considered by J. Jully as the oldest of the 
writers of Law Bhasyas. Asahāya in commenting on verse 
I. 78 of Narada distinctly says that title may be extinguished 
by adverse possession held for a long period.” This commentator 
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further expresses the opinion, and it is based on the expression 
lasnim occurring in the next verse of Narada and similar in 
meaning with abruvatah of Yajhavalkya's text, that when such a 
possession is contradicted, that is, when, though unable to obtain 
possession of the property, the party kept out of possession asserts 
his right every now and then in opposition to the stranger, then 
his title will not be lost.’ 

Medhātithi raises the following objections against the theory 
of the loss of property :* 

l. Possession does not lead to ownership but it is ownership 
that leads to possession. 

2. The text of Yājūavalkya, if understood in this light, 
will in reality be in conflict with the texts of Narada which 
declare that (a) enjoyment without title even for hundreds of 
years makes the enjoyer liable to be punished like a thief, and 
(b) title should form the real ground of ownership and not 
possession. 

3. There are other texts which declare that if a property 
has been in the possession of strangers for three generations, 
then and then only it is lost to the original owner. If ten or 
twenty years' adverse possession is regarded quite sufficient to 
destroy the right of the original owner, then the texts in favour 
of possession for three generations will have no meaning. 

Jīmūtavābana also raises the question of conflict between 
the text of Yājūavalkya understood in the light of the theory of 
svatvahāni and those texts which lay down that possession for 
three generations only may serve as proof of right. He adds 
further that the position taken up by Srikaramiéra that ten or 
twenty years’ possession in order to be able to create ownership 
requires to be held with the knowledge of the owner, while 
possession for three generations will create ownership in the 
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possessor even if itis held without his knowledge, is untenable 
in the face of the tkt of Vyàsa which declares that possession 
in order to be an evidence of right ought to be among other 
things uninterrupted and held with the knowledge of the original 
owner.' It may be noted here that Jīmūtavāhana sustains the 
position. that an owner who has been kept out of his property 
without his knowledge ought not to lose his title thereto.? Tt 
has further been suggested by some, Jīmūtavāhana informs us, 
that ten or twenty years’ possession is in reality a very strong 
evidence of property for the simple reason that it cannot be 
accounted for otherwise and tripurusabhoga (possession for 
three generations) indicates only a possession fora period in 
excess of that and nothing more. This suggestion does not 
deserve any serious notice evidently for the reason that the defi- 
nite mention of tripuruga (three generations) in various texts 
would lose all its significance. Jīmūtavāhana ends by saying 
that the views of those who maintain that pramāņatca in relation 
to ‘possession’ does either signify creation of right or is indica- 
tive of something else in its favour are to be discarded. ' 
Visvaripa attacks the theory of the loss of right from 
another standpoint. The extinction of the title of one person 
will necessarily imply the creation of title in another person. 
Now, it may be asked, Vi$varüpa seems to say, who is that 
another person to be? Isit the possessor 7 It cannot be so, 
because he himself knows fully well that he is holding 
possession of the property not belonging to himself but to a 
quite different person and as such proprietory right, if it is 
to go to him, will in a way be thrust upon him. Will the 
right then pass to the king on the ground that the king is to 
become the owner of an ownerless property? — Visvarüpa 


i Vm., pp. 342 and 343. 

* Win. li. 

* Vm., p. 947. 
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maintains that there is hardly any reason for the original owner 
kept out of possession to be deprived of his Mght.’ 

Vijūānešvara's arguments against the theory of the loss 
of right are mainly based on a consideration of the means of 
acquiring ownership. He says if it be admitted that ten or 
twenty years’ adverse possession is sufficient to invest the 
possessor with ownership when the owner omits to assert his 
right, then it must also at the same time be admitted that non- 
assertion of right on the part of the owner and enjoyment on 
the part of the possessor are among the sources of acquisition of 
ownership. The absurdity of such a position is apparent, for 
neither of these two has been recognised as a lawful means of 
acquiring property. Possession, Vijūānešvara further points 
out, is merely an evidence of right and not the creator thereof.” 

The theory of Wyavahārahāni —According to this theory 
Yājūavalkya s text promulgates loss of remedy to the owner on 
the ground of his passiveness when his property has been 
adversely enjoyed for ten or twenty years. This theory is 
elaborated by Višvarūpa * and apparently owes its origin to the 
following text of Nārada : 


siai queer quitar faga: i 
ara fara gate sae a fevafa n * 


‘The suit of a person practising indifference and remaining 
silent does not succeed after the expiry of the prescribed period.’ 
The distinction between upeks@ and tūsņīnībhāva is that the 
former implies the absence of physical efforts and the latter of 


^ Bālakrīdā, p. 211. 
* Mit. on Yaj. II. 24. 
o geng Paana 9] ersier agris radaas fg 1 
| —Bilakridé, pr 211. 
* Quoted in the Mitiksari on Yāj. II. 24. 
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verbal protests.' It is evident that these expressions correspond 
to pasyatah and abruvatah in Yājūavalkya's text. The main 
point of Visvarüpa is that non-resistance and absence of protests 
on the part of the owner within the limited period are the causes 
of his losing remedy against the adverse possessor. Loss of 
remedy (vyavahārahāni) means not the total failure of remedial 
measures that the ousted person may adopt for the restoration 
of his right, because in that case loss of remedy will involve loss 
of property and thus there would practically be no difference 
for him between the two. By it should be understood therefore, 
Devanabhatta makes it clear, the loss or defeat in a law- 
suit from human modes of proof. * To be more explicit, the 
text of Yājūavalkya explained on the basis of vyavahārahāni 
enunciates that by remaining passive for ten or twenty 
years in respect of a property which is being adversely 
enjoyed, the owner loses the advantage of having his right 
restored with the aid of human proofs. It is, however, open to 
him to establish his right by means of the divine mode of proof. * 
This view is supported by a smr!: text which declares that 
documents and witnesses are of no use in the matter of proving 
a claim against the adverse possessor. ' 

Aparürka seems to be almost of the same view. In his 
opinion the loss of title resulting from adverse possession is due 
to a presumption of legal ownership on the part of the possessor 
and of the absence thereof on the part of the party dispossessed. * 
This statement about the loss, be continues, is, however, not 
from the standpoint of the* direction the property is to take 


+ aafaa srércararcgsres quieto «T Sqrarcn aor | 
—Bilambbatti, p. 100. 
^  arquuurereer erat s fefe 1—5c., pp. lot and 157. 
Amm a niamini vifa: i—Se., p. 150. 
spec qo ae. qia urremeara mqunretuafefurqerferergwt | 
—Šc., p. 157. 
Aparirka, p. 631. 
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but from that of the course of vyavahāra.* Now vyavahāra 
means a legal procedure founded on human evidence, i.e, 
deposition of witnesses and documents.* What Aparārkā means 
to say therefore is that so far as the court acting on human 
evidence is concerned, it will be guided by a presumption of 
ownership on the part of the person in enjoyment and give 
verdict to him and thus will not give any relief to the dispossessed 
owner. To this extent the dispossessed owner is put under a 
loss. Aparārka does not advocate divine means of proof for 
the restoration of his right but says that for this the moral 
compunctions of the stranger should be relied on. For apart 
from legal questions there are moral considerations also. So 
the stranger who knows fully well that the property which he 
is enjoying belongs in reality to another, though it has been 
acquired by him through vyavahdra, should return it to its 
owner from fear of committing a sin.” The conclusion on the 
whole seems to be that according to the theory of vyavaharahani 
the text of Yājūavalkya contains a rule of limitation which is 
for the guidance of the court only but is not to operate by putting 
an end to the title of the real owner, the restoration of which 
can be effected either by some divine mode of proof resorted to 
by him or by depending upon the conscientious seruples of the 
stranger in possession. 

The theory of vyavrahūrahāni is exposed to a severe refuta- 
tion by Vijūānešvara." His point is that inaction (upeksa) and 
silence (tüsnimbhüra) apart from all other considerations cannot 
be regarded as sufficient. grounds for the loss of. remedy, because 
they may be due to causes over which an owner has no control 
such as idiocy and minority. These two have been specially 


!^ gag augrafafraieāraā 4 afana i—4Aparürka, p. 632. 
* — wwrefauar zg sae, a saā i varmfefgd] aagana aa: i—Se., p. 156. 
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mentioned by Manu and Nārada as the grounds in the absence 
of which only adverse possession may assert its force.’ They 
both say that when the owner is neither an idiot nor an infant 
and if his property is adversely enjoyed in a place where he may 
see it, then only its recovery becomes impossible by legal proced- 
ure and it may pass to the person in enjoyment. Medhātithi 
observes that all the conditions which incapacitate a man to 
protect his interest are implied by the terms idiocy (jadatva) and 
minority (apoganda!va). These conditions may include complete 
helplessness arising out of gambling or drinking, illness of a 
long duration, devotion to austerities and penance, natural 
inaptitude for litigation, want of the organs of speech, hearing 
and the like." Vijūūnešvara says that when any of these causes 
Of inaction and «silence exists loss of remedy will not ensue and 
thus the intention of Manu and Narada is to declare loss of 
remedy arising from the absence of the familiar causes of passi- 
veness and not from mere passiveness or the absence of the 
exercise of right for any period. When any of these causes 
does not exist, as for instance, when the owner is neither an idiot 
nor an infant, the adverse possessor may justly take the following 
plea: 'the plaintiff is neither an idiot nor a child; in his presence 
I enjoyed the property for twenty years without interruption. 
Had I unjustly got possession of the property why did he remain 
indifferent und silent all the time % To the truth of my asser- 
tion I have many witnesses." In such a case the plaintiff. will 
be unable to rejoin and it appears probable that his defeat will 
ensue,* Vijidnesvara says that this apprehension of the loss 
of remedy from the absence of the causes of inaction and silence 
is also groundless because a person is not to lose a suit only on 


+ Manu VIII. 148 ; Nir. 1V. 80. 
* Medh. on Manu VIII. 148. 

^ Mit. on Yāj. II. 24, 

* Mit. on Yāj. II. 24. 
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the ground of his inability to rejoin.’ It is laid down by 
Yājūavalkya that it is the duty of the king himself to investigate 
judicial proceedings in a bonafide manner, t.e., according to the 
real circumstances of the case rejecting all ambiguities. When 
nothing can be ascertained by judicial investigation even, then 
and then only the defeat of the person unable to meet the pleas 
of the adverse party will be declared. 

Jīmūtavābana s theory is also the theory of loss of remedy 
but with a slight variation. In Ins opinion the text of Yājhaval- 
kya promulgates this loss not to the owner but to a person enter- 
ing into a posterior contract of sale, gift and pledge as against 
a former purchaser, donee and pledgee." In order to properly 
understand Jimütavahana's interpretation of Yājūavalkya s text 
we should know something about what the latter says regarding 
the law of relative superiority in contracts. It is directed by 
Yājūavalkya that generally speaking in all disputes regarding 
contracts, the last act will be considered as of greater validity, 
but in the three instances of pledge, gift and sale the prior 
contract will have the greater force.’ Thus, for instance, if a 
person having borrowed one hundred coins at one per cent. 
should agree to pay three per cent. at à subsequent period and 
if there exists evidence on both sides, the posterior act will 
supersede the prior one, that is to say, the contract of three per 
cent. will nullify that of one per cent. But if a person having 
pledged, given or sold a piece of land to one person for a valuable 
consideration should subsequently pledge, give or sell the same 
piece of land to another, superiority will be attached to the 
claims of the first pledgee, the first donee or the first purchaser 
as the case may be.” The twenty year text of Yājūavalkya, 


ga panna arent scent wads |--Mit. on Yaj. IT. 24. 
* Yāj. Il. 19. 
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according to Jīmūtavāhana, forms an exception to this rule. To 
be more explicit the text of Yājūavalkya should be interpreted, 
he says, as enjoining that though asa general rule a prior 
contract has greater weight in pledge, gift or sale, yet when 
the first pledgee, donee or purchaser allows with his full know- 
ledge the landed property pledged, given or sold to him to be 
enjoyed by a new pledgee, donee or purchaser for a period of 
twenty years without any protest, then the posterior contract 
will prevail. In the case of pledge, gift or sale of a movable 
property, however, uncontradicted possession for ten years by 
the second pledgee, donee or purchaser with the full knowledge 
of the first pledgee, donee or purchaser will give the transaction 
of the former a greater force. 

It is evident that this theory may better be called the theory 
of exception to the general rule regarding the relative validity 
of contracts. We may note here that this theory or at least a 
part of it, viz., so far as it relates to pledge is very old as we 
find it mentioned and refuted by Medhatithi in his Manubhásya.' 
His argument against it is that the acceptance of a pledge 
involves a desire for possession and in the case of land specially 
the fact of its having been pledged cannot be established without 
possession.” It may be noted here that the Hindu law is not 
in favour of recognising the validity of a pledge which is not 
accompanied by possession. So when a property is pledged 
the natural inference is that it is in possession of the pledgee 
and thus it does not matter if the pledgor ignoring his first 
transaction pledges his property a second time to another person 
during the period of its possession by the first pledgee. 
Medhātithi further observes that when the first pledgee owing 


* Medh. on Manu VIII. 148. 
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to distraction of other business or distance of the place or on 
account of some other cause over which he had no control such 
as banishment by the king, serious illness, ete., has not been 
able actually to accept and take possession of the property 
pledged to bim and if in the meantime it has been pledged to a 
second person by the pledgor then even the first pledgee will not 
be debarred from obtaining possession of the same provided he 
can prove his title to it.' 

Vijüáne$vara refutes the theory as we find it developed by 
Jīmūtavābana, author of the Vyavahāramātrkā. As Jīmūta- 
vāhana, author of the Dayabhaga, is thought to have belonged to 
a later period than Vijüünesvara? it must be assumed either that 
the author of the Vyavahāramātrkā is a different person from 
the author of the Dāyabhāga or, what is more probable, that 
Vijūānešvara attacks the very source from which the Vyavahāra- 
mātrkā has drawn its own conclusion.  Vijfüüneávara's conten- 
tion is that all subsequent transactions in respect of a property 
with a person who has once pledged, given or sold it are in 
themselves invalid for the plain reason that he ceases to be the 
owner of such property just after the transfer is finished. Now 
if he pledges, gives or sells that property inspite of the fact that 
he has lost his interest in it, then he will be doing a highly 
illegal act by interfering with the right of the transferee and in 
the case of gift at least a penalty is prescribed for both the 
giver and acceptor of a thing over which there is no ownership 
on the part of the former. What Vijūāne$vara wants to say 
is that all posterior transactions of pledge, gift and sale being 
invalid, possession on the part of the second pledgee, donee or 
purchaser, however long, continuous, peaceable and open it be, 
will not be regarded competent to call in question the right of 


* Medb. on Manu VIII. 148. 
* Tagore Law Lectures (Jolly), pp. 12, 21 and 22. 
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the first pledgee, donee or purcbaser and hence the text of 
Yājūnvalkya cannot be explained on the basis of the theory of 
exception to the rule of relative validity of contracts. Vijūānešvara 
further goes on to say that if this ten or twenty year rule 
of Yajnavalkya be taken as an exception to the general rule 
regarding the relative validity of contracts in the three cases of 
pledge, gift and sale then the immediately following rule of 


Yajnavalkya will be irrelevant for the reason that it intends to 


exclude some cases from the operation of the ten or twenty year 
rule and the case of pledge is one of them.' The irrelevancy 
will thus occur at least in part. 

There are other minor theories also.* According to 
one of them the text of Yājūavalkya prescribes the period of 
limitation in the matter of partition of property among brothers. 
Thus if a brother has not got equal share with his other brothers 
and has remained without any action for ten years in the case 
of movable property and twenty years in the case of immovable 
property, his application for the revision of shares will be 
dismissed. According to another theory limitation is prescribed 
in favour of the possessor of a piece of land which though 
previously uncultivated has been cultivated by him. After twenty 
years its extent cannot be checked. A third theory states that 
when two persons have equal interest in a piece of land and 
when they, though not related with each other, are inhabitants 


of the same place, have similar powers, similar wealth and are 


of similar disposition and if one of them allows the property 
tobe enjoyed by the other for twenty years, then the former 
will be deprived of his right. This theory practically coincides 
with the theory of the loss of property with this modification 
that here the loss is not to be suffered by the owner in favour 
of a stranger but by a partner in favour of another partner. 


* amarat warermuaresr ger irme rfusfiwr£tare vog] scare) Suum | 
—Mit. on Yāj. II. 24. 
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OAD i ” x iwtetew i 
savs HINDU LAW OF EVIDENCE 


Medhātithi rejects this theory on the ground of its incongruity 
with the rule in favour of possession for three generations. 
Medhātithi's theory about the text of Yājūavalkya is that it 
promulgates a loss for one aggressor against another. Thus 
when two persons are known to have no title over a property 
and are asserting themselves by mere force, the prior possession 
though of longer duration is set aside by ten or twenty years’ 
possession which is more recent and free from all kinds of 
suspicion.. This commentator seems further to say that this 
text may also apply when one person has title and another 
person has open and uncontradicted possession for twenty years. 
In such a case the former will lose his interest in the property 
which will be presumed to have been given in pledge to the 
latter." We know that pledge is one of the means of acquiring 
title and so what Medhātithi intends to say is that the loss.of 
title for the owner is not due to his remaining indifferent for a 
certain period while his property is being adversely enjoyed, 
but is the result of the presumption of his giving the property 
in pledge to the person in possession. Bhavadeva also favours 
the doctrine of presumption but maintains that the presumption 
raised is one of abandonment on the part of the owner and 
appropriation on the part of the possessor. Pradipakara adds 
that the presumption raised may either be of transfer or of 
abandonment on the part of the owner.’ Mitramišra criticises 
the views of Bhavadeva and Pradipaküra and says that the 
doctrine of presumption cannot be sustained. The reason is 
that the period of ten or twenty years falls within the period of 


| swraTaurpeper Cm wpTHIGWDN Wa Wl wa güwrafuvernisfa fafa wrerfattw 
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human memory. Hence if there had been any transfer or 
abandonment on the part of the owner it would have been 
remembered. As it is not remembered so it must be inferred 
that the owner had neither transferred not abandoned his 
property. So the presumption of transfer or abandonment if 
raised at all is apt to be easily rebutted.' 

Another theory is that the text of Yājūavalkya warns the 
owner against remaining indifferent in asserting his right, for 
if he does not doit while his property is being enjoyed by 
another he may give to the possessor an opportunity of bringing 
forth his claim in consequence of his enjoyment for the prescrib- 
ed period.* Among the latter jurists Vācaspatimiš$ra seems to 
be much in favour of this theory. The sum and substance of 
this theory is that the owner should always be very careful in 
preserving the evidence of his title by asserting itin proper 
time as otherwise he may have to run the risk of losing his 
property. This theory is apparently supported by a text of 
Vyāsa which states that a piece of land possessed in the presence 
of the owner without any opposition from him is alienated just 
as a cow'becomes the property of another when it is not taken 
care of by its owner.' Vijūānešvara refutes this theory by 
saying that if the text of Yājūavalkya is interpreted as con- 
veying an injunction for the owner not to remain passive then 
there would be no satisfactory explanation for the special men- 
tion of ten or twenty years inthe text, because it is clear that 


' Viram., p. 216. 
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there cannot be any apprehension that adverse possession for 
such a period will raise any presumption in favour of the claim 
of the possessor on account of the fact that it. falls within the 
period of human recollection.’ The text of Vvāsa above referred 
to intends a case, we may assume, beyond the period of human 
recollection. We know that the smrti writers have accepted 
it as a general principle that possession destitute of title is not 
an evidence of right within such a period. 

The theory of phalahāni —After criticising several of 
these theories Vijūānešvara sets forth his own. His theory is 
the theory of phalahāni. According to it loss of the profits 
accruing from the real and personal property is intended by the 
text of Yājūavalkya. Although the rightful owner may regain 
his property after ten or twenty years’ possession (ten years in 
the case of movable and twenty years in the case of immovable 
property) by a stranger, he loses the intermediate profits. This 
loss is due to his fault of remaining indifferent. Vijifnesvara 
further observes that such a loss also does not follow in all 
cases. When the profit remains in status quo, the owner does 
not lose his claim thereto, but when there 1s an absolute destruc- 
tion of the profit from a consumption thereof, then and then only 
the owner's claim to it is forfeited.” 

This theory, we know from the Viramitrodaya, is not much 
liked by such later writers on law as the authors of Kalpataru, 
Ratnakara, Smrtitattva and Smrticandrikā. They are of 
opinion that loss not only of usufruct but of property itself is 
intended by the text of Yājūavalkya. Their arguments are that 
loss of usufruct which according to Vijūānēšvara follows from 
adverse possession must be said to be due either to the fault of 
the owner consisting in his omission to oppose the possession 
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which is being enjoyed by another in his presence orto the 
authority of the text of Sastra. To assert that the loss is the 
result of the owner's negligence to offer resistance cannot 
satisfactorily explain the utility of the mention of the specific 
period (ten or twenty years) in the text, for it is evident that 
there was such a negligence on the part of the owner before the 
expiry of such a period even. Now if the authority of the text 
is sought to produce the desired effect it must be seen first of all 
that the text itself is interpreted in its obvious sense. To ex- 
plain hani by phalahàni is undoubtedly far-fetched if not absurd. 
The obvious and natural meaning of the expression hāni is loss 
and used in respect of bhūmi it would mean loss of land or 
property itself.' 

This is how the authors named above maintain that 
adverse possession fulfilling the required conditions has the 
capacity of extinguishing title not only to the usufruct but to the 
property itself. As a matter of fact we have other texts also 
which clearly indicate that acquisition and extinction of title 
may be effected by possession and enjoyment, that is, by prescrip- 
tion. We quote these texts below for ready reference : 


qase zupquap ui: aferāt are: 1” 

“The property of a person who is neither an idiot nora 
minor having been used by strangers before his eyes for ten 
years belongs to him who uses it.” 

aq anfaz gnauifu afa rers wat i 
yami uirum a a ouegfewpfa sc 

“Whatever an owner sees enjoyed by others for ten years 
in his presence without any protest, that he shall never recover." 


+ Viram., p. 212. 
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As in Yajüavalkya's text, so in these texts also ten years’ 
enjoyment must be understood as referring to movable properties 
of small value. "This we know from the commentaries of Medha- 
tithi and Haradatta.* Haradatta says further that in such 
cases the presumption that the ownership of the property has 
passed to the possessor by any such means as purchase or gift 
will be raised by reason of the absolute passiveness of the owner 
for such a long period as ten years.” The point to be noticed is 
that the texts just quoted do not contain any ambiguous word 
like the text of Yajnavalkya and as such do not admit of different 
interpretations. The doctrine of extinctive prescription, that 
is, loss of title through dispossession fora particular length of 
time is after all not really in conflict with the text which 
prescribes punishment for unauthorised possession however, 
long it be. This text may be taken as referring toa case of 
trespass and indirectly insisting that possession in order to be a 
proof of ownership should have a valid origin, or to express it 
otherwise, that the usurper can never be the owner merely by 
lapse of time. This doctrine is not opposed also to the spirit 
of the texts in favour of possession for three generations. The 
interpretation of these texts by Srikara may be accepted as 
final. We bave already seen that according to him possession 
continuing through three generations in order to prove title 
requires not to be held with the knowledge of the previous owner 
as possession for ten or twenty years does." The rule that every 
possession should invariably conform to the five conditions, one 
of them being that it should be enjoyed in presence of the clai- 
mant, is indeed too exacting and may be regarded as setting 
forth an ideal case of possession only. 
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Another text, and it isof Marīchi, limits the period of pre- 
scription to five years in respect of cattle, conveyance, ornaments 
and such other things that may be borrowed for use through 
friendship.' This text distinctly recognises extinctive prescrip- 
tion and to take it as referring to the loss of produce would be 
simply absurd. Moreover, if it be accepted asa general rule 
that loss of title cannot follow from dispossession then the various 
other texts which undoubtedly provide for exceptions to the rule 
of extinetive prescription cannot be explained. First of all we 
find Manu laying down that things such as a milch cow, a camel, 
an ox or a riding horse and an animal made over for breaking 
in are never lost to the owner if used with friendly assent.* 
Vyāsa adds that a thing is not also lost to the owner when it 
is adversely enjoyed by a šrotriya, a rájapurusa (the king's 
official) and friends and relatives.” Devanabhatta comments 
that the idea underlying is that there can be no prescription 
against the owner when he remains indifferent out of some 
consideration.‘ He quotes another text of Vyasa which shows 


that the owner's consideration in remaining passive in respect 


of a érotriya may be the acquiring of eternal merit, in respect 
ofa rüjapurusa it may be fear and in respect of friends and 
relatives it may be affection. Pitāmaha expresses the same 
idea in a different way. He says that possession will assert its 
force only when the possessor is a stranger (para), but when he 


* aymagi fad sifera | 
eqivafed Gaara wifeers aum u—Pds., p. 148; Sc., p. 159. 
* Manu VIII. 146. 
* gramu ux qm fad: ga: | 
goafata « aceite vast j—Pds., p. 149; Se., p. 157. 
+ aan gat w owerferfefeumaq—8c., p. 157. 
* wrifsau: fea ere au araga i 
Qv: verity with Wisk i—Se., p. 157. 
Pds. reads wafsea: «fuer vad crmqus—p. 139, 
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happens to be a near relative then possession fora very long 
time even will not deprive the owner of his right.! Medhatithi 
gives us a long note on the word para which occurs in a similar 
text of Manu already referred to.* Some earlier commentators 
have taken the word to mean 'those who are not collaterals and 
relatives.” Medhātithi says that this explanation is after all 
unsatisfactory for it is difficult to ascertain who are relatives 
and collaterals and who are not. If these terms be taken to 
imply relationship in general then there would be none fit to 
be designated para because some sort of relationship may be 
said always to exist between one and another. Medhātithi says 
therefore that para must be taken to imply everyone other than 
one's own self. Now there are texts in which wife and son 
are spoken of as one's own self and hence it is concluded that 
between husband and wife and between father and son only 
mere enjoyment on the part of one cannot be regarded asa 
ground of ownership against the other. He continues, however, 
tosay that when they are separated then omission to assert 
right on the part of either of them will bea precluder of his 
ownership. Authorities are also of opinion and it has already 
been noted that when the owner suffers under a disability such as 
minority, idiocy and the like, he is not to be affected by any adverse 
possession which he may be ignoring. The reason, according to the 
Mitākgarā, is his minority or idiocy.' Protection is also to be 
afforded to women on account of, as the Mitākgarā puts it, their 
ignorance and timidness ( YT*ATgATI1T T ).* The real ground on 
which idiots, minors and women are exempted from the operation 


1 gimt aw rp azar rp ate | 

ama wifaret afer amer mesa vera (|—Sc., p. 158, 
* Manu VIII. 146. 
` Medh. on Manu VIII. 146. " 
senais wieder qwa—Mit. on Yüj. IT. 25. 
* Mit. on Yāj. II. 26. 
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of the rule of prescription is that they do not know their 
own interest and thus deserve protection from law. The texts 
of Manu and Yàjnavalkya further provide that there cannot be 
prescription against the properties of the rājā and of the 
$rolriya,! Medhātithi says that rājā means ‘rulers of provinces.’ 
Now these people have vast properties which itis impossible 
for them to watch over carefully and thus they will shortly be 
reduced to poverty if they are to lose their properties one by 
one through adverse possession.* The Mitāksarā explains that 
neglect to watch over his property is excusable for the king on 
account of his multifarious duties.” In modern jurisprudence 
though the right of government is extinguished by adverse posses- 
sion, yet its position is more favourable than that of a private 
owner inasmuch as the period of limitation for the former is 
sixty years and for the latter only twelve years. Srotriyas are 
absorbed in spiritual studies, take part in learned disquisitions 
and instruct people. They may thus be naturally unmindful to 
worldly concerns and so will not lose the property held adverse- 
ly against them.* The principle underlying the various cases 
of exception evidently is that possession in order to be able to 
lead to ownership must be as of right and not held under leave 
orlicense. It is interesting to note that this principle is adopted 
in other systems of jurisprudence also and is not peculiar to the 
Hindu law. 

Exceptions are also made in the case of intermediate 
boundary as well as in the cases of ādhi, upanidhi, niksepa and 
strī.* Medhātithi remarks that on account of the boundary 


* Manu VIII. 149, Yàj. II. 25, Nar; I. 81. 

* Siero omaat ve A fe aeaa wafer feceriterfafufaisftfanm i 
—Medh. on Manu VIII. 149. 

* vri «ysriargwem-— Mit. on Yāj. II. 25. 

$ KENT - -weüfawrerquresurgeurquui ga i— Mit. on Yāj. LI, 25, 

* Manu VIII. 149, Yaj. II. 25. Nar. I. Sle 
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mark between villages being a publie concern men may naturally 
ignore encroachment upon it. As to the boundary line between 
houses marked by ditches or walls two or three cubits in size 
and common to two persons, the fact of its being in possession 
of one of them can be ignored by the other if such possession 
is short. Possession for a long period may give rise to the 
presumption that the ownership has passed to the possessor by 
reason of gift or any other mode of acquiring property but it 
wil even then not be very harmful, for, Medhātithi goes on to 
say, the son and the grandson of the person who omitted to 
protest against such a possession will easily be able to discover 
some hidden marks of the original boundary and thereby have 
their claims established.* — Vijüáneévara also puts forward 
similar grounds. He says that neglect to watch over the 
boundaries may be allowed for the simple reason that they can 
easily be ascertained by permanent boundary marks of chaff, 
ashes or other articles. Stri means a slave girl or wife." 
What is intended by Manu's text is that she can never be lost 
to the original owner through adverse possession. 

Exceptions in the cases of ādhi, upanidhi and niksepa 
amply prove the adoption by our law-makers of the principle 
that prescription cannot be caused by derivative possession. 
Adhi (pledge) has been defined by Nārada as that to which a 
secondary title is created, Medhātithi explains the term more 
fully. According to him ādhi is ‘ an article given as pledge,— 
such as cattle, land, gold and so forth—to the creditor and 
recovered from him upon repayment of the debt.'* The 


! Medh. on Manu VIII. 149. 

* Mit. on Yaj. II. 25. 
. * fð ere wt ar (Medh.). Asahāya explains the term as ‘frévqam ut 
am, i.e., ‘a woman who has been delivered to a stranger as a deposit, and 
enjoyed by him.’ 

to uffa saurfi:—Nār. I. 124. fafaa Cwereforai gaanaria ante: 
(Asahāys). 
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Mitākgarā also makes it clear that ādhi is nothing but a security 
given by the debtor for the thing lent to him by the creditor 
for the purpose of creating confidence in the latter.* Both 
upanidhi and niksepa are deposits. The difference between the 
two is that the former is enclosed in a vessel, its quantity, kind 
and form are not disclosed and it is sealed; while the latter is 
specified as to its quality and quantity.” We may thus call 
upanidhi a sealed or unspecified deposit and niksepa a specified 
deposit. 


We may conclude this chapter by saying that some of the 
views about the effect of an adverse possession noted above have 
their parallel in other systems of jurisprudence. The doctrine 
of extinctive prescription, it is needless to say, represents a 
very developed stage of bhuktivāda and shows a sentiment of 
great respect for the fact of possession. The Roman law also 
reveals the same state of things by recognising that title is 
extinguished by prescription, Savigny making a statement 
about the origin of property in the Roman law has gone so far 
as to say that all property is founded on adverse possession." It 
is indeed interesting to note that the Roman law just like the 
Hindu law made a difference between the periods of prescription 
as regards movables and immovables. In its earliest phase a 
prescriptive title to movables was acquired by one year's posses- 
sion and to immovables by possession for two years. In 


(o cents were zau aoaia irani cfafag*t «nitas wate: | 
—Mit. on Yāj. IL. 57. 

* weal wa fuswrfafersefuntgn: | 

fred) aa aq DE aa ge: 1 

sazaa garumā w U | 

faferarat wore adigiafee wm a—Nar, II. 1 and 5 (sufefumwcue); 

s«derrafrmrā sai ufmdtas i 

ewmsfrarguferfu fred afer faz: När. quoted in Mit. on Yāj. II, 64, 
* Maine's Ancient Law, Cb. VIII. 
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Justinian's time these periods were extended to three and ten 
years respectively. In the Roman law the general rule, of 
course, was that a title to. the thing possessed could be acquired 
by one who obtained possession in good faith and under a sale, 
gift or other just means of acquiring property. When, however, 
the possessor had come in under no title the Roman law did not 
totally ignore his right but demanded a longer prescription 
of thirty years in case of certain class of properties and of 
forty years in case of others. Another point to be noted is that 
the Roman law also required a possession to be peaceable and 
uninterrupted for the period prescribed. We have seen that 
under the Hindu law prescription could not be claimed against 
properties stolen or possessed by force. By the Roman law also 
things stolen or- possessed by violence were considered so far 
extra commercium that they could not be acquired by the 
ordinary prescription even by a bona fide possessor.' 

We have seen that according to some authoritative texts 
of the Hindu law there are shorter prescriptions which are 
applicable to certain classes of property. This has a striking 
similarity with the modern French Code. It is also interesting 
to note that in this system of jurisprudence in order to prescribe 
the property of an immovable subject one is to acquire it in good 
faith and upon an ostensible title and a title defective in form 
cannot serve as a basis for prescription. This is ūgamavāda 
pure and simple of the Hindu law. The French law further 
recognises that all real and personal actions are barred by the 
lapse of a certain period of time.* This also is not very different 
from the theory of vyavahürahüni of the Hindus noted above. 

Another point that we have noticed is that adverse 
possession does not operate against minors and those who are 
under any legal incapacity to sue. The English and the 
Scottish law of prescription recognises exactly an identical 


^ Roman Law (Lord Mackenzie), Ch. VIII, pp. 194-196. 
* Roman Law (Lord Mackenzie), Ch. VIII, p. 198. - 
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principle. The text of Yājūavalkya, we have further noticed, 
does not, according to some authorities, advocate extinction of 
title or bar the remedy by action but is intended ‘to limit the 
mode of proof ' so that claims which might be proved within the 
period of prescription by legal evidence such as witnesses and 
documents can only be established after the expiry of that period 
by having recourse to oath and ordeal. An exactly similar view 
is held by the Scottish law also. 

These resemblances, though accidental, go to show that 
our system of law does not suffer by comparison and may be 
placed side by side with any system of law in the world. 


* Roman Law (Lord Mackenzie), Cb, VIII, pp. 198-201. 





CHAPTER IV 


ORDEAL 


As has already been noticed, the earlier treatises on law do 
not give much importance to the subject. Ordeals by fire and 
water are mentioned by Manu in an indistinct manner.' 
Apastamba recommends the employment of a divine test in a 
general way without adding any particulars. Gautama, 
Vasistha and Bodhāyana are silent about its application. 
Elaborate rules about ordeal are laid down by Yājūavalkya, 
Visnu and Narada and these authorities more or less agree 
with one another. Yājūavalkya prescribes ordeals only in cases 
where human means of proof are wanting.” He further limits 
the use of ordeals by saying that they are normally to be 
applied when the complainant binds himself to accept the 
appropriate penalty himself if the accused can prove his 
innocence.‘ There are two exceptions, however, to this 
limitation—first, in cases of treason, robbery, intercourse with 
robbers and great sins (like the murder of Brāhmaņas), and 
secondly, when a person wants to prove his purity or when he 
happens to be a servant of the king.” It is laid down that in 
such cases ordeal may be imposed even without the other party 
undertaking to pay the penalty.  Vigņu recommends athe 
application of ordeals in cases of a criminal action directed 
against the king, of violence, of the denial of a deposit or of 
theft and robbery." Narada distinguishes between cases in 
which ordeals should be employed and which can be settled by 
other means of proof. According to him also ordeals are 


! VIII. 114-116, s II, 11, 29. O. 
* II. 22. * II. 95. 
s Yāj. IL 96. - $ Vis. IX.1 and 2. 
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necessary only in the absence of oral and documentary 
evidences, and are never to be resorted to when it is possible to 
decide a case with the help of such evidences. He distinctly 
says—‘where a transaction has taken place in day-time, in 
village or town or in the presence of witnesses, divine 
test is not applicable.’ It is applicable only where the transac- 
tion has taken place in a solitary forest, at night or in the 
interior of a house or in the cases of violence or of tlie denial of a 
deposit," * Asahāya comments that for all heavy charges where 
any and every matter is denied or declared false, this rule for the 
performance of ordeal will apply.” Vijūānešvara insists that 
in such cases also ordeals should be applied when human means 
of proof cannot be had. He further tells us on the authority 
of Kātyāyana that if the complainant and the defendant insist 
on the employment of two different kinds of proof, t.e., if one 
is prepared to undergo an ordeal and makes prayer to that 
effect and the other prays to be allowed to produce witnesses, 
the judge should show preference to the latter's prayer. Not 
only this. "Vijüanesvara further expresses the opinion that if 
there is human evidence to establish only the principal part of 
a claim, then also divine test should not be resorted to for the 
proof of the rest. "Thus in a case of denial of a claim for one 
hundred pieces of silver borrowed with interest, if there be 
witnesses to prove the actual taking of the sum by the defendant 
but neither the number nor the rate of interest and thus if the 
claimant offers to prove these two by means of ordeal he will 
not be allowed to do so. Here also Vijūānešvara has for his 
authority a text of Katyayana which declares ‘if human mode 
of proof is applicable even to a part of the case, that is to be 
received in preference; in such a case a divine test should be 
avoided though it may prove the whole.’ In such cases the 
proof of a part will amount to the proof of the whole on the 


* Nar, II. 29. ' Nar, II. 80. 
> aq à ēfeculāvmuvtg—Asahāya on Nar. IV. 242, 
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principle of ekadeéa proof.' "These general rules, however, have 
their exceptions and we know this from what Brhaspati and 
Kātyāyana say. According to Brhaspati the charges relating to 
heavy crimes and appropriation of deposits are absolutely under 
the domain of ordeals and witnesses have no scope there. He 
says further that a forger of gems, pearl or coral, one withholding 
a deposit, à ruffian and an adulterer shall be tested by oaths and 
ordeals in every case.” He holds also the view that the test of 
ordeal is to be applied when a doubt arises with regard toa 
document or oral evidence, when the proof of anumāna (infer- 
ence) fails and when the witnesses have disappeared or are all 
of them  perjured.' Kātyūyana, too, in full agreement with 
Brhaspati says that witnesses should not be examined and 
trial should be conducted solely by having recourse to an ordeal 
in charges of murder and violence of a grave character.” Accord- 
ing to him divine test is to be applied in those cases also in 
which the evidences produced by both the complainant and the 
defendant are equally strong." It is interesting to note that he 
recommends also the optional use of ordeal and all kinds of human 
proof in lawsuits relating to debt, and of ordeal and witnesses 
only in such offences as abuse, assault and the employment 
of forcible means (to recover a debt or to take possession 
of a piece of land belonging to another.’ There are texts of 
Kātyāyana, Pitāmaha and Brhaspati which strictly forbid the 
application of ordeals in disputes regarding landed properties as 
well as in charges of the use of offensive language."  Devanabhatta 
comments that if there be no human mode of proof, then such 
cases should be decided by circumstantial evidence and if that is 


' Mit. on Yāj. II. 22. ' Sc.,p. 121. 

2 Viram., p. 114. * Viram., p. 114. 

* Viram., p. 114, Pds., p. 90, V. loka (in manuscript). 
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also not found possible the order of the king will decide 
them.' 

There are principally five kinds of ordeal. Ordeal by 
balance, by fire, by water, by poison and fifthly, by consecrated 
water. Other kinds of ordeal are by grains of rice, by a hot piece 
of gold, by ploughshare and by Dharma and Adharma? For a 
detailed account of each and every form of these ordeals we 
should refer the reader to the smrtis of Yājūavalkya, Visņu, 
Narada, Brhaspati as well as to the article on ‘ordeal’ in the 
Encyclopaedia of Religion and Ethics. 

The ordeal is generally to be performed by the defendant. 
This is the opinion of Visnu, Kātyāyana and Pitàmaha.! But 
Yājūavalkya and Nārada allow it to be performed by the plaint- 
iff also if the defendant takes the punishment on himself in case 
of defeat.‘ 

In administering an ordeal to a person his caste, personal 
conditions and the time of the year should be taken into 
consideration. According to Narada the ordeals by balance, 
fire, water and poison are to be given to Brahmana, Ksatriya, 
Vaišya and Sidra respectively. Kātyāyana says, however, that 
all the ordeals may be applicable to all castes but he adds a 
prohibition of poison in the case of Bráhmanas." Narada says 
further...... ** the distressed shall not be caused to undergo the 
ordeal by water, nor shall poison be given to the bilious, nor 
shall the ordeal by fire be administered to persons afflicted with 
leprosy or with blindness or with bad nails." ‘‘An ordeal 


-> 
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should never be administered to persons engaged in performing 
a vow, to those afflicted with a heavy calamity, to the diseased, 
to ascetics or to women, if the dictates of justice are listened 
to."  *' During the rains let the ordeal by fire be administered. 
In the autumn season the balance is declared to be the proper 
kind of ordeal. The ordeal by water should be applied in 
summer and the ordeal by poison in the cold  weather.'' ' 
Similar, if not identical, restrictions are imposed on the use of 
ordeals by Visnu and Brhaspati as well.” 

The method of trial by ordealis undoubtedly fraught with 
danger. Nevertheless the system has been practically universal 
during a long period of social evolution. It was in vogue among 
the people of Europe who, however, abandoned it after the 
medieval age. The Malaya laws direct that ordeal shall be used 
in the absence of evidence. In West Africa ordeal is preferred to 
witnesses. The early Teutonic peoples knew nothing of evidence 
or trial proper but depended solely on oaths and ordeals.’ 

The chief field of the application of ordeals has been 
India. It will be interesting to know that as late as 1783 A.D. 
two cases were tried by the Chief Magistrate of Benares with 
the help of ordeals. The details of these ordeals which were 
carried out in accordance with the precepts of the smrtis are 
recorded in the *Asiatic Researches,' Vol. I. "The continuity of 
the system is also illustrated by the fact of its having been in 
use among the Marathas.* 


| Nār. IV. 254-256. * Vis. IX. 23.32, Viram., p. 230. 
* Article or ‘Ordeal’ in the Encyclopaedia of Religion enn Ethics, 


Vol. IX. 
* Administrative System of the Marathas (B. N. Ben), p. 820. 





CONCLUSION 


In the foregoing chapters I have tried to present a 
systematic exposition of the broad principles of the Hindu Law 
of Evidence. Some points of its excellence have already been 
noted and it is useless here to recapitulate them. In promul- 
gating the law our sages were guided by a lofty idea of dharma 
and not merely by the policy of expediency. They were never- 
theless not dreamers. The laws laid down by them were meant 
for practical purposes. We have records of some cases ' and 
it deserves to be noted that the procedure adopted in each of 
them was almost identical and everything done was in strict 
accordance with the injunctions of the sages. It could not be 
otherwise for the simple reason that our system does not know 
any such thing as judge-made law ; all it knows is the codified 
law. Itis true that our law was not perfect and entirely free 
from defects, but it must be admitted that it was remarkably 
comprehensive and logically consistent. In judging the merits 
and demerits of our law we should look to its guiding principles 
and not to mere errors in detail. 


1 Sridhara vs. Mátridbara (recorded in the commentary of Aaahāya 


on Nār. III. 6). 
Tularam vs. Maniram (C. W. Notes, Vol. XXIV, No. 87). 


See also Mrechakatika, Act IX (Cārudatta's trial). 
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